VOL II, No. 3 
IN THIS ISSUE 


Message To Judge Advocates 
The Judge Advocate General of the Air Force 
The Assistant Judge Advocate General of the Air Force 


The Trial of A Case Before The Armed Services Board of Contract Appeals 
-By Lt. Col. F. Ned Hand 


Proprietary Rights In Department of Defense Contracts 
-By Mr. Paul Sherwood and Ist Lt. Richard F. Bannasch 


Prisons and The California Adult Authority 
-By Mr. Clinton T. Duffy 


The "Changed Conditions" Clause 
-By Mr. Harry Gaberman 


Collateral Investigations 
-By Colonel Adrian W. Tolen 


Armed Forces Voting - 1960 
-By Captain John M. Wells 


Out-Of-Court Hearing to Determine Legality of Search 
-By Captain Jean E. Morris 


+ ; 
a N I\/ oF CH The law is the last result of human wisdom 


acting on human experience for the benefit 
D4 9400 : 
SEP 1 2 1950 of the public. 

Samuel Johnson 














B.. Air Force Judge Advocate General's Bulletin is published 
bimonthly by the Office of The Judge Advocate General of the 
Air Force to provide a means for the exchange of ideas , 
experiences, and information by the members of The Judge 
Advocate General's Department. It will contain a survey of 
important legislative, administrative, and judicial developments 
in military and related law fields. Articles, materials, and 
suggestions of items for publication are invited. Frankdiscussion 
of all relevant issues is encouraged, Manuscripts and corres- 
pondence regarding editorial matters should be submitted to the 
Office of The Judge Advocate General of the Air Force, ATTN: 
Special Activities Group, Headquarters, United States Air Force, 
The Pentagon, Washington 25, D. C., telephone OXford 7-6380, 
Views and opinions expressed inthis publication are those of the 
authors, and they arenot necessarily concurred in by The Judge 
Advocate General of the Air Force. 


ALBERT M. KUHFE 


Major General, USAF 
The Judge Advocate General, United States Air Force 





REPLY TO 
ATTN OF: 


TO: 





THE AIR FORCE 


JUDGE ADVOCATE GENERAL'S BULLETIN 


VOL II May 1960 No. 3 


DEPARTMENT OF THE AiR FORCE 
HEADQUARTERS UNITED STATES AIR FORCE 
WASHINGTON 25, D.C. 


AFCJA 





Message 


1 May 1960 
All Judge Advocates 


1. At this time I wish to express to you my deep appreciation for the 
kind expressions of congratulation and the best wishes which you have 
so generously extended to me upon my assumption of the duties of The 


Judge Advocate General from Major General Harmon on his recent retire- 
ment. 


2. In succeeding General Harmon I am well aware that his outstanding 
leadership, coupled with your dedicated efforts, has made our Depart- 
ment into a professional group whose record is second to none. I am 

confident that this same high standard will continue in the future. 


3. Much of our success in the past has been due to the direct and 
free interchange of ideas among our officers of all ranks and positions. 
Only by a continuation of this policy can we assure that we will play a 
successful role in the Air Force of the future. 


4. I know that as Air Force lawyers you will continue to represent 
the Department and its client, the Air Force, with the same willing 
spirit and competence which all have come to expect from you in past 
years. 





ALBERT M. KUHFELD 
Major General, USAF 
The Judge Advocate General 
United States Air Force 








Major General Albert M. Kuhfeld 








BIOGRAPHY 


Major General Albert M. Kuhfeld was born at Hillyard, Washington, 
25 January 1905. He was graduated from Central High School in St. Paul, 
Minnesota, and thereafter from the University of Minnesota with a Bachelor 
of Laws degree in 1926. He was appointed a Second Lieutenant in the 
Infantry Reserve in the same year. After receiving his law degree, 
General Kuhfeld worked as a law editor on a reissue of Girard's "New 
York Real Property Law," and during that time was admitted to the bar 
in the State of Minnesota. After practicing law in St. Paul, Minnesota, 
for six months, he went to North Dakota, where he was admitted to the 
bar in 1927. The following three years he practiced law in North Dakota 
and did appellate work in the North Dakota Supreme Court. 


In 1930 he was elected State's Attorney, Golden Valley County, 
North Dakota, in which office he served for two terms. He became an 
Assistant Attorney General for the State of North Dakota in 1934 and 
served in that capacity under three Attorneys General. In 1939 the 
Legislative Assembly of the State of North Dakota passed a Code Revision 
Bill providing for the complete revision of the North Dakota Code by a 
commission consisting of three lawyers from the state, selected by the 
North Dakota Supreme Court. General Kuhfeld was selected as Chairman 
of the Code Commission and given a leave of absence from the Attorney 
General's Office. He was engaged in this work until he entered active 
military service in March 1942. 


General Kuhfeld's military assignments have included: The Army 
Judge Advocate General's School, Ann Arbor, Michigan; Claims Division, 
Headquarters USAF; Judge Advocate, Fifth Air Force; Staff Judge Advocate, 
Ninth Air Force; Chairman, Board of Review and Member of the Judicial 
Council, Headquarters USAF. He was appointed as The Assistant Judge 
Advocate General, United States Air Force, 20 February 1953 and served 
in that capacity until he succeeded Major General Reginald C. Harmon as 
The Judge Advocate General, United States Air Force on 1 April 1960. 


General Kuhfeld was integrated into the Regular Army as a Judge 
Advocate in August 1946. In August 1947, he was transferred to the Army 
Air Corps which, shortly thereafter, became the United States Air Force. 
He has received many military awards and decorations including the Legion 
of Merit with Oak Leaf Cluster; the Bronze Star; the Philippine Liberation 
Ribbon; the Army of Occupation Medal (Japan); and the Asiatic Pacific 
Theater Campaign Medal with 5 battle stars. 


The new Judge Advocate General is an ardent sports enthusiast and 
an active member of professional, social and civic organizations. He 
and his wife Olive Peterson Kuhfeld reside in Arlington, Virginia. 
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Major General Moody R. Tidwell, Jr. 








BIOGRAPHY 


Major General Moody R. Tidwell, Jr., The Assistant Judge Advocate 
General of the Air Force, was born 9 April 1903 at Miami, Oklahoma. 
He was educated in the public schools of Miami; Western Military Academy, - 
Alton, Illinois; and the University of Oklahoma from which he was grad- 
uated with a Bachelor of Laws degree in 1923. In 1924 he was commissioned 
a Second Lieutenant in the United States Army Finance Department and re- 
mained an active member of the Officers Reserve Corps until his integra- 
tion as a Judge Advocate in the Regular Air Force in 1948. 


After his graduation from law school General Tidwell was associated 
in the banking business with his father in Miami, Oklahoma until 1928 
when he opened an office there to engage in the general practice of law. 
He practiced law in Oklahoma until October 1940 when he was called into 
active military service. During this period he was well known and 
prominent in civic affairs throughout Oklahoma. He occupied the office 
of State President of the Oklahoma Junior Chamber of Commerce, and 
participated extensively in many varied activities. 


General Tidwell's active duty assignments have included the follow- 
ing: Chief of the Claims Division, Office of the Chief of Finance, 
Washington, D. C., 1940-1943; Office of the Under Secretary of War as 
a member of the Board of Contract Appeals, Washington, D. C., 1943-1948; 
and Staff Judge Advocate, Far East Air Forces, Tokyo, Japan, 1949-1952. 
In 1952 he was assigned as Staff Judge Advocate, Air Materiel Command, 
Wright-Patterson Air Force Base, where he participated in a program 
designed to simplify the Air Force's materiel system for the world's 
largest procurement organization. This program resulted in improved 
materiel support for the using commands, within the space-age concept 
of flexibility and mobility. He remained at Air Materiel Command until 
1 May 1960 when he assumed his present office as The Assistant Judge 
Advocate General. 


Among General Tidwell's military decorations are the Legion of Merit 
with Oak Leaf Cluster, the Bronze Star, and the Commendation Ribbon. He 
is a member of the bar of the District of Columbia, State of Oklahoma, 
and the Supreme Court, belongs to the American Bar Association, and is 
one of the Board of Directors for the Judge Advocates Association. General 
Tidwell resides with his wife Dorothy Thompson Tidwell at 4224 Columbia 
Pike, Arlington, Virginia. Their son is presently attending Ohio Wesleyan 
University. 
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THE TRIAL OF A CASE BEFORE THE 
ARMED SERVICES BOARD OF CONTRACT APPEALS 


By 
Lt. Col. F. Ned Hand, Hq USAF 


This article is meant to be the personal - definitely not official - 
observations of the writer as to how cases can be better tried before 
the Armed Services Board of Contract Appeals. Although Air Force Judge 
Advocate Officers are primarily interested in the role of Government 
trial attorney, this article is not intended to be a primer of good ad- 
vice for the attorney representing the Government only. Responsibility 
for the instruction and supervision of Government trial counsel is that 
of the Staff Judge Advocate, Headquarters, Air Materiel Command not that 
of the Board, the duly designated judging agency. Every effort will be 
made to keep the remarks sufficiently general so that they will be of 
interest and value to both the attorney representing the Government and 
the attorney representing the contractor. 


Trying an appeal before the ASBCA is basically the same as repre- 
senting a party in any adversary proceeding where witnesses appear and 
there is the right to examine and cross-examine. Other than subject 
matter there is little essential distinction between an ASBCA proceeding 
and a court-martial or civilian court trial. Demanded are the same 
skills of fact analysis, legal research, pleading, presentation of evi- 
dence, examination and cross-examination of witnesses, argument and brief- 
ing. Generally speaking, an attorney who tries a case well before a court 
or court-martial will perform with equal skill before the ASBCA, provided 
he has alerted himself to the requirements of the ASBCA rules and has a 
good understanding of what the Board is, what it is meant to accomplish, 
and how it operates. 


Briefly, and without intending to retrace the ground covered in the 
article about the Board in the September 1959 JAG Bulletin, it is perhaps 
best that we first look at a few salient facts concerning the Board, its 
organization, functions and jurisdiction. Its jurisdiction comes from 
the Disputes Article, which is a required clause in most armed forces 
contracts. Under this article the contractor and the Government both 
agree that their disputes will be resolved by the Secretary of the 
Department or his authorized representative. The Armed Services Board 
of Contract Appeals is the duly designated representative of the Secre- 
taries of the Army, Navy and Air Force and authorized to consider and 
decide as fully and finally as might each of the Secretaries such con- 
tractual disputes. Although the Board is divided into separate panels 


The author, a member of the Armed Services Board of Contract Appeals, 
is a graduate of Detroit College of Law and a member of the Michigan Bar. 
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for each of the three services, the Board in its entirety is the re- 
presentative for each of the Secretaries rather than the Secretaries 
being represented by their respective panels. 


Essentially it is a creature of contract, arising as it does from 
the Disputes Article. In function it partakes of arbitration with the 
unusual feature that a Government agency is arbitrating a dispute in 
which the Government is one of the parties to the dispute. From the 
fact that it sits in judgment upon contentions of the Government and the 
contractor, it follows that it has no more concern in the Government's 
case than it does in the contractor's. It is expected to be -- and is -- 
completely impartial. Insofar as protecting the interests of the Govern- 
ment is concerned, that is the responsibility of the Government Chief 
Trial Attorney, who is the Staff Judge Advocate, Headquarters Air Materiel 
Command, and his staff of trial attorneys. 


Again it is emphasized that the following observations are the per- 
sonal comments of the writer and are not meant to be official in any 
manner. They are based entirely upon the experiences of the writer, who 
has been a trial attorney before the ASBCA, chief of the trial attorneys' 
section of the Office of the Staff Judge Advocate, Headquarters, Air Ma- 
teriel Command, member and president of the Far East Air Force Board of 
Contract Appeals, and presently a member of the Air Force Panel of the 
ASBCA. This experience spans a period of over ten years and in that time 
certain definite impressions have been gained. These impressions may be 
of value, particularly to one who has had little or no experience before 
the ASBCA; it is hoped that they will be of interest generally. 


In this ten years of experience there is no stronger single impres- 
sion than the feeling that too, too many attorneys do not know the facts 
in their cases. Too often, it is evident that counsel are feeling their 
way and preparing their cases with their witnesses on the stand -- trying 
their cases "by the seat of their pants." It is always a shock to see 
counsel go on a "fishing expedition" in the cross-examination of the 
opposition witnesses, but to see counsel go on a "fishing expedition" 
in the direct examination of his own witnesses - - - : : : Much of the 
cross-examination is sheer groping. As often as the "fishing" counsel 
makes a point for his side he as often blunders upon devastating evi- 
dence against himself. When counsel ends his direct examination of a 
principal witness with, "And is there anything else you think you should 
add?" or words of similar effect he is announcing to all present and all 
who read the record that he doesn't know too much about his own case. 


Facts in an ASBCA case can be complex beyond description, and at 
times are incapable of being refined to simplicity. A dispute of several 
hundred thousand dollars involving a multiplicity of issues in a multi- 
millicn dollar contract is usually, by sheer bulk of factual matters 
alone, complicated and will remain complicated even through decision. 
Unless counsel have mastered the facts so that they can be presented with 
some logic, the complex can become virtually incomprehensible. 











Closely allied to the complex is the technical. For example, con- 
sider the following typical questions which have been before the Board: 
Was the state of the art such that it was impossible to develop the pro- 
duct which the contractor had undertaken to create under its research 
and development contract? Did the optical lens manufactured meet the 
contract specification requirements? Was the electrolytic capacitor 
offered by the appellant an "or equal" to the one described in the 
specification? Was appellant's electrical lineman wrong in relying on 
the positioning of the building drops -- prior error of Government -- 
or should he have actually checked out the circuits? (In this latter : 
case the lineman connected a neutral building wire to a "hot" transformer 
outlet and the building burned. ) 


Accounting problems are myriad. In the disallowance of an overhead 
cost should there also be disallowed a proportionate share of the re- 
maining overhead? To what extent can a contractor use standard costs 
adjusted by variances in pricing parts to the Government? 


All of these are problems which are peculiarly in the field of the 
expert. Yet counsel must understand his own experts. How can he expect 
the Board composed of lawyers and no more expert than he in these tech- 
nical fields to understand his case unless he can present and explain it 
to the non-expert. It is counsel's responsibility to bridge the gap 
in understanding between the expert witness and the lawyers who are to 
decide his case. 


Counsel must not only know his facts, but also understand them in 
relation to the applicable law. This applicable law should be known 
before the initial pleadings are filed. Then the pleadings, the pre- 
sentation at the hearing, and the briefing can all be fitted into a 
master plan based upon the law. With this kind of careful planning, 
counsel can avoid the type of embarrassment that comes at briefing time 
when it is discovered that available precedent doesn't quite fit because 
of failure to have asked a couple of simple questions. 


A few words as to conduct of counsel during hearings. In some 
quarters bickering among counsel may be acceptable trial practice. It 
may confuse the jury by arousing more interest in the personalities of 
the opposing lawyers than in the facts at issue. Board members however 
are more apt to be just plain bored, which boredom is more pronounced at 
decision time when they have to wade through pages of useless record. 
Verbosity not only prolongs the length of hearings, but also increases 
the size of the resulting transcripts. It is expensive to bring and 
keep witnesses, counsel and advisers at the place of the hearing. The 
time of the Board member is costly to the Government. The hearing room 
is tied up unnecessarily. The transcript which is furnished by a private 
reporting firm costs the Government 57 cents per page for its two copies 
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and the appellant 65 cents per page for its one copy or a total of $1.22 
per page for the three copies. This is nearly one half a cent a word and 
would appear to dictate a certain amount of succinctness and careful 
planning on the part of counsel. 


It is with some hesitation that mention is made about such an ele- 
mentary subject as courtesy, because for the most part the conduct of 
counsel is exemplary. Occasionally, however, in the heat of the contest 
mistakes will be made. It goes without saying that there is no place in 
the conduct of a hearing for counsel to be rude or impertinent. It is 
just as easy for counsel to say, "I object," and then advance a profes- 
sional reason for the objection, as it is to usurp the hearing member's 
prerogatives by turning to the witness and saying "Don't answer that 
question.” 


The hearing member in the conduct of the hearing attempts to accomp- 
lish two main purposes. He seeks to narrow the inquiry to the disputed 
issues, and then seeks to have presented all available evidence pertinent 
thereto. Essentially, he is after facts. He knows that with reference 
to many facts there is no quarrel and he will view with some impatience 
tactics aimed at delaying or making difficult the proof of facts which 
will ultimately be conceded as being true. If counsel is going to admit 
a fact, why should he take up expensive time and record space, merely 
because he doesn't like the way opposing counsel is proving it. For ex- 
ample, each counsel should know his facts well enough so that he can re- 
cognize whether a document or picture is accurate and waive the technical 
rules of proof except as to controversial items. So, also it is with 
hearsay. If the hearsay is true, and counsel will admit the truth there- 
of, why delay the proceedings by requiring a witness with personal know- 
ledge? Obviously these comments do not apply to the proof of facts about 
which there is real disagreement. Here counsel is expected to challenge 
the offered evidence with appropriate objections. 


On the admission of evidence generally, the Board is substantially 
more liberal than a civilian court or a court-martial. There are several 
reasons for this. First, the member who is conducting the hearing realizes 
that he is acting for the Board as a whole. He knows that the possibility 
exists, although rather remote, that he might not be the member to write 
the opinion, and knows also that before the matter is decided it must be 
voted upon by other members in his division, and then passed upon by the 
Panel Chairmen for the Army, Navy and Air Force. If these others who are 
to participate in the opinion should disagree with him as to the admis- 
sibility of the evidence, and it has been admitted, it can be ignored. 

If they should disagree, and the evidence has not been admitted, the 
improperly rejected evidence cannot be obtained except by a new hearing, 
depositions, offer of proof, or otherwise. Then too, the Board, not 
having subpoena powers, must on occasion be satisfied with something less 
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, than the best evidence. For these reasons counsel should not confine 
themselves merely to objecting to evidence by asserting the technical 
rules of exclusion, but should by cross-examination and in argument call 
attention to the unreliability of the objectionable evidence. There 

is often a tendency for counsel to give up after having lost on what 
would ordinarily be a good technical objection. He can still show, how- 
ever, why it would be unreasonable for.the Board to place any reliance 
upon the contested evidence in the case at bar. This requires, in ad- 


dition to a knowledge of the rules, a deep understanding of the reasons 
for the rules. 


Probably one of the greatest weaknesses in the presentation of 
cases, particularly on the part of the Government, is the failure to 
take the negative to the opposition's affirmative. This shows itself 
in pleadings, the presentation of evidence, and in the briefs. As an 
example, consider a case in which the contractor is seeking an equitable 
adjustment under the contract Changes Article for work required by the 
Government contracting officer, which the contractor contends was in 
excess of the work required by the contract. The Government joins issue 
by denying that the work was in excess of contract requirements. There 
is, however, another issue and that is the amount of the equitable ad- 
justment to which the contractor is entitled in the event it prevails 
on the principal issue. If the Government ignores this subsidiary issue 
--fails to carry the burden of the negative to it -- and then loses on 
the principal issue of right to an equitable adjustment, the Board at 
decision time has nothing on "amount" except appellant's affirmative case. 
As another example, take a case involving complex accounting issues and 
where both sides have separate theories or formulae. In such a case both 
sides should not only advance their theories, but should also point out 
the fallacies of the opposing theories, especially in the area of money 
computations. The failure to take the negative in this kind of situation 
can result in the Board, after rejecting the theory of one side, being 
left with an acceptable theory but with unchallenged computations that 
obviously have not had the searching scrutiny of opposing counsel and 
his advisors. This puts the Board in the dilemma of choosing whether 
to return the case for further negotiation -- more delay --, or whether 
to close the matter with a final decision on all questions even though 
the decision is at least in part based on the unchallenged figures. 

For counsel to devote all of his attention to the principal issue and 
ignore the subsidiary or contingent issues is a bit like putting all of 
his eggs in one basket. He has put his head in the sand, so to speak, 
and failed to face up to the possibility that he might lose on the 
principal issue. 
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Many briefs are a waste of not only the briefer's time, but also 
the reader's time. All too often the connotation of "brevity" contained 
in the word "brief" is overlooked. The ponderous tome type of brief can 
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dull the desire to read of the most conscientious. The pages devoted to 
sarcasm and violent prose directed at opposing counsel and his tactics 
are ignored. Sweeping generalizations as to the facts and the law ac- 
complish nothing except to irk the reader who has to wade through them. 


When a Board member is reading the briefs he is concerned as to how 
the case should be decided, either as a preliminary to the writing of or 
voting on a decision. At that time the attorneys and their eloquence have 
faded into the background and the clients are in the center of the stage. 
The Board member is concerned only with the clients and at decision time 
the attorneys are important only to the extent they have succeeded or 
failed in presenting the pertinent facts, law, and arguments on behalf of 
their clients. A good brief can be of great help. Such a brief includes 
an absolutely accurate narrative of the facts completely indexed to the 
transcript and exhibits. It sets forth the issues, cites the law both 
pro and con, and then gives the Board the benefit of counsel's reasoning 
and analysis in a carefully presented argument. 


Perhaps briefs would be better, that is shorter, more accurate, 
better indexed, supported with more careful research, and better reasoned, 
if the writers could visualize themselves as writing the opinion. The 
first problem of an opinion writer is to set out and make his findings 
of facts. This is not easy where the case involves a voluminous record 
and many complex issues. In doing this, a well documented brief can 
be of immeasurable assistance. It certainly does no harm to a.client's 
case to have the writer of the opinion guided through the record by his 
counsel's brief. Then too, in spite of the most careful reading, a 
Board member can overlook the full implications of an item of evidence. 
Where the significance is explained by the brief, counsel can be assured 
that it will not be overlooked. The same holds true for the law. Counsel 
that cites his authority as "cases too numerous to mention" should not 
assume that the Board member will spend several days in the library try- 
ing to find the cases he had in mind. 


In comparing the presentations of contractor counsel and Government 
counsel certain contrasting tendencies are noted. These differences are 
traceable to different levels of experience in Board practice. Government 
counsel, whose sole assigned duty is the trial of cases before the Board, 
are apt to be specialists. Attorneys for the contractors, on the other 
hand, are more apt to be appearing for the first time, or have only 
limited experience before the Board. There are exceptions, however, 
because some private attorneys have acquired very substantial experience 
in this somewhat specialized type of practice. 


Contractor counsel, other than the group with substantial experience, 


have a tendency to be unfamiliar with the established rules which restrict 
the Board in its jurisdiction. On occasion, they come before the Board 
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assuming that the Board has all of the authority of the courts as to the 
kinds of relief that can be granted. The Board has a limited jurisdiction, 
and no counsel should attempt to practice before the Board until he recog- | 
nizes that the Boara can grant as relief only that which can be given 

pursuant to the contract itself. For example the Board has no authority 

to decree specific performance, reformation, rescission, or to give relief 
where there is no written contract. 


On the other hand there is a tendency on the part of the Government 
counsel to overemphasize this question of jurisdictional limitation, and 
place too great a reliance thereon by motions to dismiss. Generally 
speaking, the Board is quite aware of its jurisdictional limitations since 
many of these jurisdictional questions, particularly the one involving 
damages for breach of contract, have been before the Board on many 
occasions. In this area, the Board is inclined to view the equitable 
adjustment provisions of the contract rather liberally and not deny a 
claim on technical jurisdictional grounds. Perhaps the Boards' reaction 
to these dismissal efforts can best be understood when it is realized 
that in most of these cases the Government has led the contractor to the 
Board by the contracting officer having made his decision on the merits 
under the Disputes Article and generally alerting the contractor to his 
right of appeal to the Board. This has been followed by appeal, hearing, 
and all of the attendant expenses. Knowing this the Board is somewhat 
loath to refuse to take jurisdiction except in those cases where it is 
completely clear that it has no jurisdiction. There is enough frustration 
and delay in Government administration without the Board making itself 
unnecessarily a party to a useless blind alley operation. 


A final word. There is nothing as important as facts. The attorney 
should present his facts so that simple, ordinary, every-day justice will 
require a decision for his client, be it the contractor or the Government. 
The Board is not a court of equity, but much of its time is spent in 
connection with language in the contract, such as the following extract 
from the standard Changes Article: 


"If any such change causes an increase or decrease in the 

cost of, or the time required for the performance of any 

part of the work under this contract, an equitable adjust- 
ment shall be made in the contract price or delivery schedule, 
or both, and the contract shall be modified in writing accord- 
ingly," (Underlining added ) 


An equitable adjustment is a fair adjustment; it is an adjustment based 
upon general equitable principles as that term is commonly used. An 
attorney should be suspect of and hesitant to rely on authorities which 
appear to technically apply to the facts in his case, if the application 
of such authorities would result in an unfair or unjust result. Again 
for emphasis, there is no substitute for counsel knowing the facts in 
his case. The Board can exercise a certain amount of self-help with 
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regard to the law -- its membership in the aggregate is rather skilled 
in the field of Government contract law --, but the Board must depend 
upon counsel to give it the facts. 


In conclusion, it would not be fair to leave this subject without 
paying tribute to the many very fine presentations made by highly com- 
petent civilian and Government counsel. The above, rather critical 
remarks, are directed at a very small minority. Perhaps they will read 
and profit. It also is hoped that this article may be of some benefit 
to the newcomer in his practice before the Armed Services Board of 
Contract Appeals. 
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REFLECTIONS OF A COURT REPORTER 


Larceny, theft, AWOL, wrecks, 
Hot or bad or dishonored checks, 
Direct orders that are disobeyed, 
Who's up next for legal aid? 


Divorces, adoptions, a door kicked in, 
Oh, what chaos in the lives of men: 

A suicide, an erring wife, 
Repossessed parrots, hours of strife. 


Over and over you hear the refrain 

The accused did willfully fail to maintain; 

"Speak up," "Slow down," "Spell your name please," 
Decorum produces a record with ease. 


Misplaced orders, claims to pay 

A clemency interview with the SJA; 

To settle all arguments no greater supporter 
Than the record made by the JAG Reporter. 


Submitted by 
Evelyn McLain, Shorthand Reporter 
Clinton-Sherman AFB, Oklahoma 
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PROPRIETARY RIGHTS IN DEPARTMENT OF DEFENSE CONTRACTS 
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By 


Mr. Paul Sherwood, Hq ARDC 
Ist Lt. Richard F. Bannasch, Hq ARDC 


Recently the Small Business Subcommittee of the House of Represent- 
atives conducted hearings relative to the problems encountered by small 
business firms engaged in Government contract work in protecting their 
proprietary data. These hearings stemmed from the complaints of small 
business that under subcontract to a prime contractor or under direct 
procurement with the Department of Defense they are required to submit 
complete proprietary data on products or techniques which they have 
designed and developed at their own expense and that such proprietary 
data is then made available to their competitors. 


The Subcommittee heard the testimony of representatives of small 
business and representatives of the Department of Defense each one 
presenting his respective side of the story. Because it is believed 
that the full understanding of the issues involved is of great impor- 
tance this paper will attempt to summarize the issues which were 
presented at the hearings. 


WHAT IS PROPRIETARY DATA IN GENERAL? 


In general, proprietary data is that body of information which 
enables a manufacturer to produce a particular product and which is not 
generally known to others - - it is the "know-how" of production. 
Proprietary data is recognized by the common law as trade secrets, and 
a manufacturer's property right in his proprietary data is protected 
at the common law. The loss or disclosure of proprietary data can 
cause great monetary damage to a manufacturer. Such data is generally 
obtained through the research and development efforts of highly 
trained personnel and often makes the difference between competitive 
success and failure. 


Mr. Sherwood is a graduate of St. Johns University Law School and 
a member of the New York Bar. 

Lt. Bannasch is a graduate of the University of Michigan, and is 
a member of the Michigan Bar. 


Imese hearings were conducted March 29, 30 and 31 by Subcommittee No. 2 


on Small Business and Government Procurement of the House Small Business 
Committee. 
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The very serious charge that is brought against the Department of 
Defense is that proprietary data is being taken by the Government from 
small business firms without adequate payment. The Department of 
Defense is charged, in the words of one complainant in testimony before 
the Subcommittee, with "...absolute usurpation and dissipation of vital, 
legal, proprietary rights in inventions and trade secrets by over- 
zealous, and often misguided, procurement officials". The complainant 
further stated that "...in actual practice, the current regulations 
force the inventive contractor into the business of designing and 
developing products for other people to manufacture, an inequity 
which cannot long endure". 


Virtually all of the industry witnesses agreed that the Armed 
Services were often requesting more data than was actually necessary 
to satisfy military needs. 


WHY THERE IS A NEED TO OBTAIN DATA FROM CONTRACTORS 


The Armed Services need to obtain manufacturing data and specifica- 
tions for several reasons. First of all, the equipment must be cata- 
logued and standardized. The data usually needed for this purpose is 
generally not proprietary in nature but is "other data", that is, data 
which relates to manufacturing know-how but is not in the nature of a 
trade secret. Such “other data" might include general dimensions, type 
of materials used in construction and performance specifications. In 
other words, data which has either been disclosed by the manufacturer 
or can easily be ascertained from an analysis of the product. 


Another purpose for which data is obtained is for maintenance, 
repairs and overhaul of equipment. It can readily be seen that it is 
necessary for the Armed Services to have such data as will enable them 
to maintain their equipment in good operating condition. Such data 
will usually not be proprietary in nature either in the trade secret 
sense or in the know-how sense. However, in order to make extensive 
repairs in the field or on shipboard it is sometimes necessary to 
obtain re-manufacturing data, some of which may be proprietary in 
nature. 


When proprietary data is obtained for this purpose its use is 
required, by Armed Services Procurement Regulation (ASPR), to be 
limited and it may not be otherwise used or disclosed. The obtaining 
of proprietary data with limited rights of use will be more fully 
explained hereinafter. 


A third reason why the Armed Services must obtain data from 
contractors is for re-procurement and establishment of multiple sources 
of supplies. It is often necessary and desirable to establish several 
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sources of supply in order to insure fulfillment of current and mobiliza- 
tion requirements as well as to maintain competition whereby unreasonable 
prices are avoided. In order to accomplish this it is necessary for the 
Armed Services to obtain proprietary re-manufacturing data and dissem- 
inate such data to other contractors, including the design contractor, 

in order to enable them to bid on and produce the item. 


It is this action of taking data from the contractor who developed 
it and distributing it to his competitors for multiple source procurement 
that has brought forth the most adverse criticism. The testimony before 
the Subcommittee indicated that a competitive position of small business 
contractors, in many cases was severely damaged by the taking of the 
fruits of their private research and development efforts without 
adequate payment therefor. 


It is believed well established, however, that the Armed Services 
have a need to obtain data of a proprietary nature from contractors in 
certain circumstances. Consideration will now be given to how the 
Armed Services determine their rights in proprietary data required to 
be furnished in accordance with Government contractual specifications. 


HOW THE ARMED SERVICES DETERMINE RIGHTS IN PROPRIETARY DATA 


In general, it is of great importance to the Armed Services to 
recognize the contractor's property in his proprietary data as this is 
the only way that the flow of new ideas, which are the fruit of pri- 
vately sponsored research programs, can be kept at a maximum rate. 
Without a continuous flow of ideas and new developments which are 
privately developed, the amount of Government funded research would 
have to be greatly increased. It will be seen, therefore, that a 
policy of full recognition of private industry's rights in the 
proprietary data they develop at their own expense is vital to main- 
tain the present rate of technological advancement in our defense 
effort, since without the incentive that this policy provides, pri- 
vate industry would find it disadvantageous to make independently 
developed new products available to the Government. 


The policy of the Armed Services in acquiring proprietary data 
is set forth in the following regulation: 


"It is the policy of the Department of 

Defense to encourage inventiveness and to 
provide incentive therefor by honoring the 
‘proprietary data' resulting from private 
developments and hence to limit the demand 
for data to that which is essential for 
Government purposes...Generally, it should not 


18 





2 oa maapthennn fe OBS NTL RD ELC DE aN 





gi 
& 
¥ 
x 





be necessary to obtain 'proprietary data' to 
satisfy Government requirements. The ac- 

be governed by the nature and circumstance 
of the subcontract, it being the intent of 
the Department of Defense that in obtaining 
data originating with subcontractors, the 
contractor shall, insofar as carrying out 
his obligation under a prime contract is 
concerned be guided by the same policies and 
procedures as if the subcontractor were con- 
tracting directly with the Government and 
should not request unlimited rights in 'pro- 
prietary data’ when such rights are not 
required bY the Government under the prime 
contract". 


The determination of what data rights the Armed Services will 
obtain depends upon what type of contract is involved. In research 
contracts the Armed Services take unlimited rights to use all the 
data developed under the contract for Government purposes regardless 
of whether or not this data is proprietary. Additionally, if a 
process or product is developed under the contract the contractor 
will be required to furnish all data necessary to enable the process 
to be practiced or the product to be manufactured. However, research 
results normally do not provide information as to a contractor's 
background "know-how" or trade secrets and there are, therefore, no 
complaints alleging improper uses by the Government of the background 
data forming a part of research reports. 


If the contractor in a research and development contract has 
background (independently developed) technical knowledge which will 
be used in the product or process to be developed under the contract, 
this information should be identified during the negotiations pre- 
ceding the execution of the contract. If such background technical 
knowledge constitutes proprietary data a suitable price for such 
data will be negotiated. 3 This policy is generally believed to be 
fair and reasonable. The Government is paying the contractor to 
develop a needed product or process and it is only reasonable that 
all the data developed should be considered as included in considera- 
tion of the contract price. 


ye 
“ASPR 9-202.1(a). 


SASPR 9-202.1(c). 
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In supply contracts or subcontracts for standard commercial items 
no proprietary data is requested by the Government. In other supply 
contracts, i.e., those for products that have not been previously te 
offered for sale by any commercial supplier, proprietary data is only 4 
obtained when there is a clear Government need for such data. In such : 
cases where this need is present for re-manufacturing purposes the e 
necessary proprietary data must be set forth as a requirement in the a 
schedule of the contract and is subject to separate price negotiation. 
This policy thus assumes that the need for data, including drawings, 
for operational purposes, such as maintenance, cataloging and stand- i 
ardization, can generally be met without use of proprietary data. e 
Under such supply contracts, the Armed Services do not normally 
acquire proprietary data, but do acquire so-called "other data" for 
these uses. Such "other data” is obtained by the Government with the 
unlimited right to use it and for the most part is not adequate to 
establish a basis for competition through re-manufacture by another 
source of supply than the design contractor. 


On the other hand, if the needs of the Armed Services require 
proprietary data for emergency manufacture, by the Government, as, 
for instance, for emergency repair at sea or in a field depot, then 
data identified by the design contractor as proprietary, may be 
obtained subject to limited use only for such purposes. 


As further protection of the proprietary data belonging to a 
contractor, such data is not requested in formally advertised procure- 
ments.> This is the case in advertised procurements because pro- 
prietary data is peculiar to each prospective contractor and cannot 
be identified in the schedule of a contract and invitation for bids, 
before the contractor has been selected. Moreover where an Invitation 
for Bids requires submission of descriptive material for bid evaluation 
purposes, such material can be submitted in "confidence".° This does 
not render the bid non-responsive. In this situation the "confidential" 
submission of descriptive material for bid evaluation purposes applies 
to all such material whether or not it includes proprietary data. Such 
descriptive material must be used only for bid evaluation purposes and 
it is not part of the purchase. 


4 ASPR 9-202.1(b) 


? ASPR 9-202.1(b) 


Caspr 9-202 .6 
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Where there is a need for establishing multiple sources of supply 
for items which were initially developed at private expense and in- 
dependently developed proprietary data would be required, the preference 
is expressed for having the design contractor license and, to the 
extent necessary, provide technical assistance to second sources. / 
Alternatively the Government can either develop substitute equipment 
or, through the use of performance specifications, have such a sub- 
stitute provided by industry. Any of these alternatives adequately 
protects privately developed proprietary data and, "fosters private 
development of items having military usefulness” © If, under all of 
these circumstances, the Government concludes that it must neverthe- 
less acquire privately developed proprietary data for reprocurement 
of the supplies from others, there must be a separate negotiation 
for such data and it must be shown as a separate contract item. 

When proprietary data is acquired for this purpose, it must be 
obtained with the unlimited right to use for any governmental 
purpose since the Government is paying for it. 


WHEN IS DATA DEEMED PROPRIETARY 


From the foregoing discussion it can be seen that there is a 
strong policy set forth in the ASPR which recognizes the need to 
provide incentive to increase the free-flow of technical information 
to the Armed Services by protecting privately developed proprietary 
data. Yet, it is charged that in practice the Air Force does not 
fully respect the small business contractor's rights in his pro- 
prietary data. The problem thus boils down to the question of what 
data constitutes proprietary data within the meaning of the ASPR. 
The complaints seem to derive from the fact that there is a differ- 
ence of opinion between what the Government considers to be pro- 
prietary data and what the contractor thinks should be considered 
proprietary data. In the ASPR, proprietary data is defined as: 


"...data providing information concerning the 
details of a contractor's secrets of manu- 
facture, such as may be contained in but not 
limited to his manufacturing methods or pro- 
cesses, treatment or chemical composition of 
materials, plant layout and tooling, to the 





TASPR 9-202.3. 
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extent that such information is not disclosed 
by inspection or analysis of the product itself 
and to the extent that the contractor has pro- 
tected such information from unrestricted use 
by others" .9 


It is the small business contractor's complaint that this defini- 
tion has been given an unduly restricted interpretation which has 
resulted in the Armed Services requesting data which the contractor 
claims is and should be considered proprietary and which the Armed 
Services maintain is not proprietary. 


The Armed Services have maintained that data which could be 
ascertained by "reverse engineering", i.e., statistical analysis of 
many units of the equipment, cannot be considered proprietary data. 
It is argued that such data is, "...disclosed by...an analysis of 
the product itself.." and is therefore not within the ASPR defini- 
tion of proprietary data. 


Industry, on the other hand, argues that it is not fair for the 
Government to demand data on the basis that such data could be dis- 
covered from the product itself if many units of the product were 
subjected to a minute analysis and the results were compared statis- 
tically. It is argued that such analysis is so expensive and time 
consuming that it is, in fact, never done and consequently that such 
data is not disclosed by an ordinary examination and analysis of the 
product itself. Industry points out that if the contract was with a 
private entity instead of the Government the argument that data could 
be obtained by extensive "reverse engineering" would be no basis for 
demanding disclosure of proprietary information nor would it be a 
defense in an action for misappropriation of a trade secret. In the 


case of Schreyer v. Caseo Products Corp. 88 U.S.P.Q. 515, (Conn. 1951), 
mod. 190 F.2d 921, 90 U.S.P.Q. 271, (2 Cir. 1951), the court said: 

"It is true that matters which are completely 

disclosed by goods on the market are not trade 

secrets...Relying on this proposition the 

defendants contend that all information re- 

vealed by the blueprints and blanks could have 

been ascertained by careful analysis of the 

Steam-O0-Matic iron which was obtainable on the 

market. By measuring the component parts, they 


say, blueprints could have been prepared and the 
most efficient productive method deduced. The 


FASPR 9-201(b). 
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fact remains, however, that the defendants took 
unwarranted advantage of the confidence which the 
Schreyers reposed in them and obtained the desired 
knowledge without the expenditure of money, which 
the experimental analysis of the model on the market 
would have required. Such an advantage, obtained 
through breach of confidence is morally reprehensible 
and proper subject of legal redress". 


Thus, the court pointed out that the fact that data could have been 
discovered by extensive "reverse engineering" does not affect its 
status as proprietary data or trade secret data. 


On such basis industry argues that the definition of proprietary 
rights as set out in ASPR 9-201(b) should be construed in light of the 
common law to exclude only that data which would readily be perceived 
by an ordinary examination of the product and that data which might be 
ascertained by extensive "reverse engineering” should be considered as 
falling within the aree of protected proprietary data. 


CONCLUSION 


It is clear that recognizing the rights of government contractors 
in proprietary data that has been developed at the contractor's expense 
is of vital importance in maintaining continued research and development 
advancement. It is the policy of the Department of Defense, as set forth 
in the ASPR, to leave the proprietary data in the hands of the contractor 
except where the Government has paid for such data. No one can have any 
quarrel with this policy as it strikes an equitable compromise between 
the rights of the contractor and the needs of the Government. 


The criticism is directed to the fact that the definition of 
proprietary data is not sufficiently clear and free from ambiguity to 
insure that all data which would be considered proprietary data at the 
common law would also be considered proprietary under the ASPR definition. 
This would seem to be a valid criticism as there is no reason why the 
Government should request data that at common law would be protected by 
the law of trade secrets, on the basis that it is not protected as 
proprietary data. 


It was the conclusion of most of those witnesses who testified 
before the Subcommittee that there was a need for the re-examination 
of the provisions of ASPR Section 9, Part II by a joint-committee of 
government and industry representatives. It was felt that particular 
emphasis should be given to the question of whether or not the defini- 
tion of proprietary should be revised. 
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PRISONS AND THE CALIFORNIA ADULT AUTHORITY* 
By 


Mr. Clinton T. Duffy : 


I appreciate your invitation to discuss with you the programs in 
the California prisons and the work of the California Adult Authority. 
Your interest in our prisons is commendable. 


I have always said that confinement in itself is punishment. From 
the moment a man enters our prison gates every effort should be made to { 
change him into a better person. 

The preceding speaker told you about the many methods of punishment 
that were in effect not too many years ago in our adult prisons in Calif- 
ornia. At that time, the philosophy of the persons who administered the 
prisons, and the public generally, was to punish them, lock them up, and 
throw the key away. In the past few years we have changed over to train- 
ing and treatment. 


Our Board, which consists of seven members, is called the California 
Adult Authority. Our first obligation is the protection of society. 
Next -- Is the man ready for release? Many factors are considered in 
evaluating the man's readiness. 


The types of punishment, some of which were in effect until 1941, 
were not conducive to training and rehabilitation. They instilled hate, 
resentment, fear, retaliation within the individual. Treatment was 
almost impossible. They went out, in many cases, worse than when they 
were received. From time immemorial, the dungeon was used to punish 
major prison rule violations. Also, it was used many times for minor 
rule infractions. The dungeon was an underground place with no facilities 
whatever. It had no beds and bread and water were meals. I recall reading 


*This address was given to Judge Advocates at Travis Air Force Base, 
California, 20 November 1959. 


— 


The author is an internationally known penologist who began his 
career in California in 1929. In 1940 he became Warden of the State 
Prison at San Quentin, California. His outstanding performance and 
reputation at San Quentin earned for him an appointment as a member of 
the Adult Authority of the State of California in 1951. The Adult 
Authority has the responsibility for fixing prison terms and granting 
paroles under an indeterminate sentence law. 
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of the early history of San Quentin Prison where men were sent to the 
dungeon for having a copy of a San Francisco newspaper in their posses- 
sion. However, they now can subscribe to newspapers for delivery direct 
from the publisher. 


Isolation or solitary confinement was also used for most any type 
of infraction. In front of each of these cells there was painted a 
circle about 18 inches in diameter. The men were required to stand in 
this circle eight hours a day and should they move or talk to the man 
in front or in back of them, they were removed to the punishing officers' 
section and beaten with a leather strap or a rubber hose. This was 
abolished in 1940. Loss of privileges was a common practice. The philos- 
ophy was to punish them instead of trying to find out what caused their 
misbehavior. 


The rack, the iron man, the water cure, stripes, shaved heads, large 
prison numbers stencilled on the back of prison clothing, red shirts and 
other similar methods have been used in the past. All of these have been 
abolished and we are now going forward with training and treatment programs 
that I believe are among the best in the world. Corporal punishment will 
not work in the home nor should it be expected to work in our prisons. 

A home with love, understanding, religion and discipline rarely produces 
a delinguent child or an adult criminal. 


Our California adult prison population is 19,000 -- only 800 of 
these are women. There are seven adult male institutions and our Board 
services all of them. As members of the Board of Corrections and also 
of the agency which fixes prison terms and grants paroles, we participate 
with the Director of Corrections in formulating training and treatment 
programs. 


There are two receiving units in the Department. The one receiving 
all commitments from the southern-half of California is located at Chino. 
The other which receives all of the commitments in Northern California 
is located at Vacaville. 


Let us take a man from the city streets to and through our Reception- 
Guidance Center. When arrested this man goes through the courts and i 
he demands a jury trial or if he pleads guilty or should he select a 
trial before the Judge and is convicted, he comes to the Reception-Guidance 
Center under the Indeterminate Sentence Act for a term prescribed by law. 
For example, California law prescribes the indicated prison terms for the 
following offenses -- Forgers - 1 to 14 years; Robbery lst Degree - 5 
years to life; Car Theft - 0 to 5 years; etc. 


The Reception-Guidance Center is a segregated unit and all men are 
kept there for processing, testing, examining, evaluating, for a period 
of from six to eight weeks. All information and testing results are 
recorded and made into a Cumulative Case Summary. 








The Medical Director checks the newly committed man for possible 
disease. He records any corrective surgery that may be advisable -- 
removal of scars and marks, cauliflower ears corrected, crossed eyes, ‘ 
broken noses, etc. When surgery is completed you can almost immediately ‘ 
see the change in the man. His morale reaches a new high. He is easier 
to train -- to treat. 


The psychiatrist wants to know all about the man. He checks his 
criminal record. Has he stayed in a crime pattern? What kind of a 
worker was he while in the community? Many times we find that our 
younger men have not learned how to do a day's work. They thought that 
it was easier to stick a gun in your ribs, steal from your store, or 
your car, or your home, or write a check on your bank, than work for a 
living. So work habit patterns are necessary. The psychiatrist wants § 
to know for whom he worked and get a report from his former employers, 
if any. How did he get along with his fellow workers, his boss? He 
checks on his growing life, his adjustment in the community, and in the 
home. What kind of mother and what kind of a father did he have? Did 
a broken or a disturbing home have an influence on his formative years? 
The psychiatrist wants all of this information so the prisoner can be 
helped through psychotherapy even when he is in prison. 


The Reception-Guidance Center Chaplains interview each man. Has 
he ever gone to church? Was church meaningful to him? Can he influence 
him to go to the church of his choosing while in prison? Get close to 
God? Many hundreds of men are for the first time benefiting from their 
religious help while in prison. The Chaplains are doing a fine job. 
They hold individual interviews as well as conducting Bible study classes. 
They talk to family and friends and help hold families together. 


The educators play a very important role in the Guidance Center. 
Has the man ever gone to school? It is surprising how many cannot read 
or write or have a very limited education. They check with all of their 
schools or colleges. They verify all statements that the inmate or his 
loved ones submit. They encourage the man to enter the class that fits 
his tested educational level. The educators also test the men as to 
possible vocational skills or direction and encourage them to enter the 
trade that fits them. In recent years most unions have set up training 
programs in their related trades. As in academic training, vocational 
certificates are issued by the sponsoring school or union in the nearby 
city. The unions each have a Trade Advisory Council and the trades are 
taught the same as on the outside. 


Academic courses are taught by civilian teachers and the certifi- 
cates or diplomas have no mention of prison on them. Sociologists, 
psychologists, guidance counselors, custody officials, etc., are all 
testing and recording their findings for future use when the man is 
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transferred from the Center to the institution that fits his type and 


training. That institution then follows the recommendations of the 
staff. 


When a man leaves the Reception-Guidance Center on transfer to 
another institution we know more about him than he knows about himself. 
Good work habits and discipline in an institution is a must. These are 
essential to good normal living when released to the community. It is 
very hard for most men who commit crimes to understand why they have done 
so. They make all kinds of excuses; they rationalize; they do not know 
blame. Recently most staffs have been trained to conduct Group Counsel- 
ing. They each have small groups and they try to get to the bottom of 
the weaknesses of the prisoners. They try to discover the prisoner's 
fears, bring to the surface their hates, dislikes, excuses, reasons for 
alcoholism, addiction, etc. It is working very well with a great number 
of those participating. 


Group and individual therapy is available. Psychiatrists, psychol- 
ogists and sociologists handle these groups and their patients are those 
with deeper emotional problems. Each institution has many work projects 
and most of them have forestry and/or road building camps located in the 
mountains. All of these are good work areas and men are required to per- 
form well. Idle time in prison must be guided. Sports, counseling, 
recreation, religion, debates, contests, entertainment are constructive 
programs and, when properly supervised, play an important part in the 
man's adjustment. 


Alcoholics Anonymous was established in San Quentin in 1941, the 
first in any prison or lockup. Although alcoholics cannot, most of the 
time, get anything to drink in prison, they can by becoming a member 
get to know themselves better, to understand why they have become an 
alcoholic and to do something about it while in prison. Addicts are 
also encouraged to attend Alcoholics Anonymous meetings in each prison. 
Their emotional problems, their reasons for addiction are closely re- 
lated to the reasons another man becomes an alcoholic. When men are 
sincere in their efforts toward understanding and control, when they 
participate in the program on the outside, they are usually helped and 
do not return to the dreaded disease of alcoholism or to addiction. 


There are other forms of treatment. One recently established is 
marriage counseling. The man, his wife and a counselor meet together 
and work out many of the problems between husband and wife. The wife 
sees more clearly the changes for the better that her spouse has made 
while participating in the programs in prison. She sees a changed man -- 
aman who has the possibilities of making a good, sane, sober husband 
and father and not the man she knew before he was committed to prison. 
Many homes are being saved by this method. 








When & man appears before our California Adult Authority, the 
Cumulative Case Summary prepared by the Reception-Guidance Center pro- 
fessional staff indicates his accomplishments in all areas, as good, 
bad, or indifferent. Letters, reports, etc. from officials, friends, 
relatives, employers, occasionally enemies, are included in the addenda 
and read by the panel hearing the case. 
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Because of the case load -- about 14,000 cases are heard each year -- 
the Adult Authority splits into three panels. Each inmate has all of 
the time he needs to complete the interview. We are an evaluation board. 
As I have said before, our first obligation is the protection of society. 
Some men must spend all of their lives in custody. Is he ready for life 
on the outside? Has he developed an understanding of himself? Does he 
realize the seriousness of his offense or offenses; no matter how great 
or how minor? Does he recognize his former fears, his dislikes, hates, 
emotions? Is he still making excuses, rationalizing? If he has gained 
enough understanding to direct himself in the right way and to work closely 
with his Parole Agent who will supervise him and help him while on parole, 
then we should consider a release. 


Each man physically able to work either has a jeb or our agents secure 
employment for him. They encourage him to discuss problems that may con- 
front him and to come to them for help before things happen. On the out- 
side, an Out-Patient Clinic is available to the men who need this continued 
therapy. Quite often men who have been helped considerably at the Medical 
Facility at Vacaville are referred to the Clinic for continued therapy. 
Many are helped in this way and become good citizens. Our parole agents 
conduct group counseling and many men attend their meetings in the community. 
Their problems are worked out; they discuss them freely. Not all men that 
appear before our Board are released. Some are required to stay another 
year or several years before they are ready. A few are never ready. Some 
of these men go to New York on release, some to Florida, some to Oregon, 
Chicago, San Francisco, Los Angeles, and all way points. 


I assure you that all of us are doing everything we possibly can to 
help these men to live with you, should we say, as better neighbors. 


* * % 
Utilization of Judge Advocates In Base Procurement 


The report on recent inspection of Air Training Command Base Procure- 
ment Activities by the United States Air Force Inspector General Team con- 
tains the following comment on significant deficiencies noted: 


"O, . .a. Procurement officers are not taking full advantage of the 
legal services available to them through their Staff Judge Advocates, 
particularly in the areas of letters to delinquent contractors, change 
orders, supplemental agreements, cure notices, etc. The trend should be 


" 


to "over-use" rather than "under-use" the assistance available. 
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THE "CHANGED CONDITIONS" CLAUSE 


By 


Mr. Harry Gaberman, Hq ARDC 


The "Changed Conditions”clause in government construction contracts 
provides: 


"4. Changed Conditions. The contractor shall 
promptly, and before such conditions are dis- 
turbed, notify the Contracting Officer in writing 
of: (1) subsurface or latent physical conditions 
at the site differing materially from those in- 
dicated in this contract or (2) unknown physical 
conditions at the site, of an unusual nature, 
differing materially from those ordinarily en- 
countered and generally recognized as inhering 

in work of the character provided for in this 
contract. The Contracting Officer shall prompt- 
ly investigate the conditions, and if he finds 
that such conditions do so materially differ and 
cause an increase or decrease in the cost of, 

or the time required for, performance of this 
contract, an equitable adjustment shall be made 
and the contract modified in writing accordingly. 
Any claim of the Contractor for adjustment here- 
under shall not be allowed unless he has given 
notice as above required; ws 


"The Changed Conditions clause was developed to deal with one of 
the most serious and troublesome problems in fixed-price construction 
contracts -- the possibility that conditions may differ from those describ- 
ed in the specifications or that unknown conditions may be discovered 
during the performance of the work. It is apparent that a contractor 
who has bid on the reasonable assumption that only dirt was to be 


The author is a graduate of the Catholic University of America Law 
School and a member of the District of Columbia Bar. 
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Art-4, U.S. Standard Form No. 23A, (Mar 1953); See also 44 CFR 54.13 
for Standard Form 23 clause. 











excavated may be financially ruined if it is required to remove rock at 
the same price. If the risk of changed or unknown conditions is forced 
upon the contractor, the contractor may be expected to protect itself 
by adding large contingencies to its fixed-price quotations. For this 
reason, it is considered better business for the government to assume 
the risk." 


From the foregoing, it may be observed that the changed conditions 
clause constitutes an equitable medium for, on the one hand, protecting 
the Contractor against possibly minor losses due to factors which he 
could not reasonably foresee, and, on the other hand, bringing about 
savings to the government by rendering inclusion of certain contingency 
factors unnecessary in the contract price.3 As will be observed from 
the text of the clause, two basic situations are covered. The first 
arises where the contractor reasonably relies on positive representations 
in the contract as to sub-surface or latent conditions and upon commencing 
work, discovers actual conditions to be materially different.* The second 
situation relates to unknown physical conditions at the site, of an unusual 
nature, encountered by the contractor. 


With respect to the first of these two situations, namely variance 
between conditions as represented in the contractual documents and actual 
conditions, the "latent" physical conditions referred to in the clause 
have been roughly equated to conditions which could not be objectively 
observed by the contractor in a reasonable site investigation, taking 
into consideration the information contained in the drawings and other 
contract documents.2 However as the Court of Claims said in Arcole 
Midwest Corporation v. United States, 125 Ct. Cls. 818, 822 (1953), 
> . the rule is well established that where the Government makes 
positive statements in the specifications or drawings for the guidance 
of bidders, that a contractor has a right to rely on them regardless of 
contractual provisions requiring the contractor to make investigations.” 
In general, it has been repeatedly held that " . disclaimers of 
liability for inaccuracy of information supplied afford the Government 
no protection against misrepresentation of existing conditions," a 
number of cases going so far as to hold that "recovery is allowed where 
the conditions indicated on the drawings or in the specifications vary 
from the actual conditions even though they would have been disclosed 


°§7.25, Navy Contract Law, Second Edition 1959 


3 See J. A. Terteling & Sons, Inc., IBCA-27, 57-2 BCA 1539, p. 5460. 
h 


U.S. Army Procurement Law supra, p. 1410 and cases cited (some of which 
indicate that no extra compensation is warranted where the case merely 
involves the unexpected behavior of known subsurface materials). 


Homer Engineering Co., ASBCA No. 3016, 56-2 BCA 1136, p. 2989 
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upon inspection of the site." This rule is particularly and strictly 
enforced where the time available to the bidder for an independent pre- 
bid investigation is deemed too short./! Moreover, insofar as the 
"Changed Conditions" clause is concerned, ordinarily" . .. it seems 

to be clear that bidders are to compute their bids, not upon the basis 
of their own subsurface surveys, but upon the basis of what is shown 

on the drawings and indicated in the specifications, and upon the basis 
of that which is normal in work of the character involved."° The con- 
trary is however true where an "unclassified excavation" provision is 
contained in the contract.9 


Where there is mere failure on the part of the contractual documents 
to mention a given condition, as distinct from incorrectly describing 
same, unless possibly where such a condition is of a major character, 
no additional recovery will be allowed the contractor in the absence of 
"some degree of culpability attached" to those who prepared the documents, 
"either as they were knowingly untrue or were prepared as the result of 
such serious and egregious error that the court may imply bad faith."10 
Moreover, where the contractor is fairly put on notice of the actual con- 
ditions by the contractual documents, his claim of additional compensation 
will not be deemed meritorious.11 on the other hand, mere broad, general 
language not constituting" .. .a direct and emphatic warning . ” CiBas 
the standard Site Investigation clause found in construction contracts,l¢ 
is insufficient to preclude recovery by the contractor.+ 


Ibid., p. 2991 and cases cited therein; Fehlhaber Corp. v. United States, 
138 Ct. Cl. 571, 584; 6 CCF 62, 487 


"Pehlhaber Corp. v. United States., Op. Cit. 
Calvada, Inc., ASBCA No. 2062, 8 Aug 56, 6 CCF 61, 974 


*Manoy Engineering Co., ASBCA No. 3518, 57-2 BCA 1478 


x: 
"contenl Deeduetin Co. v. United States, 94 Ct. Cls. 1, CCH Govt. Contracts 


Reporter 6785.31; Cassidy & Gallagher, Inc. v. United States, 95 Ct. Cl. 
504, CCH Govt. Contracts Reporter 6765.31; Homer Engineering Co., Inc. 
Supra, p. 2990 

11 7 . 
CCH Govt. Contracts Reporter 6785.10 and cases cited; H.W. Schweigert, 


ASBCA No. 4059, 57-2 BCA 1433; Ruff v. United States., 96 Ct. Cl. 148, 
CCH Govt. Contracts Reporter 6785.45; J.A. Terteling & Sons, Inc. supra, 


p- 5456 
12 PPT 7-3106.3 32 CFR 1,007.3106-3 


“SP1-03 SITE INVESTIGATION AND 
REPRESENTATIONS 


(footnote continued on next page) 
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Turning now to the second situation contemplated by the subject 





clause, namely, unknown physical conditions at the site, of an unusual 


nature, it has been frequently held that there is an affirmative duty 
on the part of the contractor carefully to investigate the physical 
and topographical conditions appertaining (including, in particular, 
investigation of the site) as a condition precedent to any equitable 
adjustment .t The test of the scope and character of such an investi- 
gation is that which a reasonably experienced and prudent contractor 

would make.~’” The burden of proving a claim that falls in the second 
category of the article is a fairly heavy one, since the contractor 
must show not only that he encountered conditions that were unexpected 
to him, but also that the conditions encountered would have generally 

been regarded as unexpected by others engaged in the same type of 


(fn 12 cont'd) 


- “The contractor acknowledges that he has satisfied himself 


as to the nature and location of the work, the general and 
local conditions, particularly those bearing upon transportation, 
disposal, handling and storage of materials, availability of 
labor, water, electric power, roads, uncertainties of weather, 
the conformation and condition of the ground, the character, 
quality and quantity of surface and subsurface materials to be 
encountered, the character of equipment and facilities needed 
preliminary to and during the prosecution of the work and all 
other matters which can in any way affect the work or the cost 
thereof under this contract. Any failure by the Contractor to 
acquaint himself with all the available information concerning 
these conditions will not relieve him from responsibility for 
estimating properly the difficulty or cost of successfully per- 
forming the work. The Government assumes no responsibility 

for any understanding or representations made by any of its 
officers or agents during or prior to the execution of the 
contract, unless such understanding or representations by the 


Government are expressly stated in the contract. Representations 


made but not so expressly stated and for which liability is not 


expressly assumed by the Government in the Contract shall be deemed 
only for the information of the Contractor and the Government will 


not be liable or responsible therefor." 


1 
"Geshu Construction Corp., IBCA 90, 57-1 BCA 1315, p. 4160. 
), 
2s Window Covering, ASBCA No. 3408, 57-1 BCA 1233; J.-A. Terteling 
& Sons, Inc. supra, p. 5457. 
15 


AAA Const. Co., IBCA 55, 57-2 BCA 1510, p. 5264; Eisen-Magers Const. 
Co., Inc., ASBCA No. 3746, 3916, 4316, 58-1 BCA 1636, p. 6064; J. A. 
Terteling & Sons Inc., supra, p. 5456. 
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operations .16 Usually the language in question is interpreted as 
applying only to conditions in existence at the time the contract 
comes into being.1? It has also been interpreted as applying both 
to nature and man-made conditions .18 Noteworthy also is the fact 
that the language does not embrace Government caused delays ,19 or 
abnormal weather conditions.©° Even “Acts of God", in the absence 
of express covering language in the contract therefor, will not fall 
within the ambit of the subject clause's coverage. 


As for the requirement of prompt notice in writing by the con- 
tractor which appears in the subject clause, this is by no means in- 
flexibly enforced.°* For example, in Caribbean Construction Corpora- 
tion, IBCA-90, 57-1 BCA 1315, it was stated that, ". . . It is well 
settled that the procedural requirements of Articles 3 and 4 must be 
deemed waived if the contracting officer has considered the claims on 
the merits. - 


From the foregoing, it may be observed that the changed conditions 
clause constitutes an equitable medium for, on the one hand, protect- 
ing the contractor against possibly ruinous losses due to factors which 
he could not reasonably foresee, and, on the other hand, bringing about 
savings to the government by rendering inclusion of certain contingency 
factors unnecessary in the contract price. 


16 
J.A. Terteling & Sons, Inc. supra, p. 5456. 


17 
The Arundel Corp. v. United States, 96 Ct. Cl. 77, 116; E. 0. Korsmo 
Const. Co., BCA No. 1080 (13 Jan 46); Koeneke & Lattimer, ASBCA No. 
3163 (4 June 57). 

18 
Ground water conditions - Lam Bldg. Corp. ASBCA No. 3361; substrata 
rock - Fehlhaber Corporation v. United States, 151 Fed Supp. 817; 
utility lines - Wertheimer Const. Corp., ASBCA No. 2487; electrical 
conduits - Homer Engineering Co., Inc. ASBCA No. 3016. However, see 
also, Sheehan Construction Co., BCA No. 491 (25 Aug 44) holding that 
an artificial condition created by a third party is not an unknown 
physical condition. 

19 
Archie and Allen Spiers, Inc. ASBCA No. 3503 (6 Aug 56) 

20 
Donald M. Drake Co., ASBCA No. 4188; 57-2 BCA 1385. 

el 


The Arundel Corp. v. United States., 103 Ct. Cl. 688; Lenry, Inc. 
and Wm P. Bergan, Inc. ASBCA No. 4674, 58-2 BCA 1849 and cases cited. 


“Ri sen-Magers Const. Co., Inc. supra, p. 6064; Caribbean Const. Corp. 


supra, p. 4165. 





COLLATERAL INVESTIGATIONS* 


By 


Colonel Adrian W. Tolen 
Fifteenth Air Force 


"Anent 'THE LONG WALK' (Combat Crew, Sep 1959) which Colonel Edward 
W. Scott, Jr., Commander, 22d Bombardment Wing, described so vividly, there 
are a few of us non-rated types who, on those solemn occasions, share with 
the unfortunates a full realization of the responsibility that is theirs 
when they appear before the air force commander and Commander in Chief to 
report on an aircraft accident. We are those judge advocates who are 
involved in the processing of reports of collateral boards. 


"Lawyers are often heard to complain that a client would not be in 
trouble if the client had only consulted his attorney before entering in- 
to some transaction. No such complaint can be made about our clients in 
these instances; for regardless of how much advice is given, it alone will 
not serve to preclude aircraft accidents. Nevertheless, the advice con- 
cerning the handling of investigations by collateral boards may assist 
commanders in detecting areas of weakness which could ultimately be a 
factor in an aircraft accident and precipitate the long walk to Omaha. 


"Colonel Scott wasn't muttering in his beer when he took a swing 
at everyone of us and said that you, the guy in the next bunk, and I 
were the ones who could put off that unpleasant TDY. In almost every 
collateral board I have reviewed there inevitably appears evidence of 
someone not doing his part. This follows axiomatically, for, to use the 
trite expression, 'Accidents don't happen; they are caused.' 


"The common weakness noted by collateral boards is the discharge of 
supervisory responsibility. But more about this later. Because it often 
appears that misunderstanding of the purpose of collateral investigations 
exists, commanders, and those who may be unfortunate enough to be respon- 
dents before such a board, may have some interest in what follows. 


*This article appeared in Combat Crew of March 1960, a safety publica- 
tion of the Strategic Air Command. 


The author is a graduate of the University of Nebraska Law School 
and a member of the Colorado Bar. 
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"The Air Force obviously has an interest in immediately determining 
what happened, why it happened, and what can be done to prevent like 
happenings when any United States Air Force aircraft is involved in a 
reportable mishap. To this end, the efforts of the aircraft accident 
board are directed by AFR 62-14. The evaluation of the report submitted 
by this board and the action taken as a result is ordinarily considered 
the preventive effort of the Air Force, and ofttimes mistakenly the report 


is thought to be the only basis for the preventive effort relating to 
aircraft accidents and incidents. 


"A collateral investigation, which Webster defines as a related 
but secondary investigation, is required by AFR 110-14 in the event of 
an aircraft mishap if -- ' 


(1) damage of at least $20,000 results to private property not on 
the aircraft, or 


(2) death or serious injury result to: 


(a) non-military personnel except United States Civil Service 
employees; 


(b) military personnel off the reservation and not performing 
military duties (Note: military passengers are considered as being on 
duty for these purposes ); 


(c) foreign military personnel undergoing training except when 
invitational orders absolve the United States of responsibility. 


(3) a commander considers it necessary in those cases where 
the accident or incident may lead to criminal prosecution, disciplinary 
action, or imposition of pecuniary liability against military personnel. 


"Now it would immediately appear that the efforts of the accident 
board and the collateral board, both being directed toward securing the 
facts as to the accident and its causes, are duplicative and, accord- 
ingly, the latter is criticized as a waste of time. To the extent that 
there is some duplication of effort, the criticism is true. But each 
report has an independent purpose, and the effectiveness of both would 
be completely destroyed if they were consolidated into a single procedure. 


"An investigation of an aircraft accident conducted under the pro- 
visions of AFR 62-14 has but one purpose - accident prevention. The 
collateral investigation, on the other hand, may have several purposes, 
none directly concerned with accident prevention. Because boards con- 
ducting these investigations are convened for separate and special 
purposes, different rules of procedure are applied. 








"In an accident investigation, no person is truly a respondent. H 
For even though a pilot's actions, as an example, are being inquired | 
into, it is not his conduct that is the subject of the inquiry but the 
factors that caused the accident. The procedures governing the accident | 
board are premised on the proposition that in order for all factors re- 
lating to the accident to be determined and none concealed, and the 
testimony of witnesses to be freely given and not influenced by fear of | 
other action, all testimony will be privileged and the report itself 
will be treated as a privileged document. It may be used only to 
determine all factors relating to aircraft accidents and incidents so 
that corrective action may be taken in the interest of accident pre- 
vention. These reports may not be used as evidence or to obtain evidence 
for disciplinary action, for determining line of duty status, before fly- 
ing evaluation boards, to determine liability in claims, or to determine 
pecuniary liability. | 


"Long experience by aircraft accident investigative agencies has 
proved that according immunity to witnesses and privileged document 
status to the report is the only way full disclosure of relevant cause 
factors can be obtained. This ‘privilege' constitutes the principal 
difference between the two investigations. 


"Parenthetically, we should note that while the privileged state- 
ments and documents gathered by the accident board cannot be used by 
the collateral boards, procuring the same evidence in the form of testi- 
mony of witnesses or copies of documentary evidence through independent 
efforts of the collateral Board is not proscribed. There is some con- 
fusion on this point which may be cleared up by the statement that any 
evidence turned up by the accident board may be used by the collateral 
board if obtained through the independent efforts of that investigative 
body. 


"Adverting to the theme of this discourse, the question is again 
asked why have collateral boards. Reference to the regulation makes clear 
when they need be convened; but of what use is the report? No doubt 
some believe it is primarily to provide a basis for clobbering an officer 
or airman involved in the mishap who is already suffering the punishment 
of the damned. Although disciplinary action may follow the disclosure 
of facts found by the collateral board, that is but one of the purposes 
it serves and more often than not it is the least important of all the 
purposes. 


"Because of its non-privileged character, this report generally is 
the sole basis for the adjudication of claims against the government. It 
is often used to support a report of survey to relieve accountable 
officers, and it may be used to place pecuniary liability on a member of 
the Air Force. 


"Recently the requirement for the availability of a non-privileged 
document of this nature was made amply clear in a lawsuit brought against 
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the United States by survivors of personnel killed in a mid-air collision 
involving military aircraft. The board's findings of fact became, by 
stipulation of the parties, the basis for the issues to be decided. 


"In this instance a complete report was available to back up the 
government's defense. Not infrequently the Department of Justice is 
called upon to defend the United States in suits under the Federal Tort 
Claims Act, and when this happens the collateral board report is the 
only document releasable. To make the accident board report available 
to the court would compromise not only the government's position but 
that of the personnel involved in the accident as well. 


"Because of the importance this report plays in litigation, the 
necessity for strict compliance with the rules for the conduct of the 
investigation, and for thoroughness, completeness, and consistency 
cannot be overemphasized. I have no doubt that in some instances the 
feeling that there was duplication of effort has led some boards to 
perform in a perfunctory manner and render a report that was less than 
complete as to findings of fact and inconsistent as to findings and 
recommendations. When this occurs, there is truly a waste of effort. 


"The Vice Commander in Chief, Strategic Air Command, brought cer- 
tain deficiencies noted in reviews of collateral boards to the attention 
of numbered air force commanders in a letter dated February 1959. One 
criticism was that boards were unnecessarily convened. There are occa- 
sions when an aircraft accident or incident will occur under circumstances 
which clearly indicate no need for a collateral board for claims or liti- 
gation purposes and where the sole purpose would be to provide a basis 
for disciplinary action. 


"In such cases, a good look at the necessity for a collateral in- 
vestigation should be taken. It may well be that it can be dispensed 
with because sufficient facts can be determined (without recourse to 
the accident board report) to permit initiation of disciplinary action 
without investigation other than that preliminary inquiry required by 
paragraph 32, MCM, 1951. 


"There is no requirement that collateral boards be appointed as 
a matter of course. Whether a board is appointed is discretionary 
with the commander having investigative responsibility, subject to 
AFR 110-14 and any requirements imposed upon him by a superior. Thus 
far the Commander in Chief, Strategic Air Command, has imposed no require- 
ments, but the practice differs in subordinate commands. 


"A caveat to commanders comes to mind. It has been my experience 
that a commander who has gone through the accident board report generally 
knows exactly where the fault lies. He may then decide that someone 
must be subject to disciplinary action. After his review of the collater- 
al board he may find that it does not support his original determination, 
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but he finds it exceedingly difficult to put out of his mind all the facts 
he gleaned from the accident board's report. This is only natural, human 
nature being what it is. 


"It is because of this that we judge advocates refrain from reviewing 
the accident board report. Our responsibility is to advise the commander 
of the action he may take, and the advice must be based solely on the con- 
clusions we reach from a review of the collateral report. We cannot con- 
sider the privileged material, which cannot be used against any person, in 
forming our opinion. Likewise the commander must put from his mind all 
facts gleaned from the privileged inquiry and base his decision as to dis- 
ciplinary action solely on the non-privileged information available to 
him. To do otherwise defeats the very purpose of the privilege granted 
to the accident board's witnesses and the report itself. For no longer 
will a full and free disclosure of pertinent facts be made that will 
determine the cause and provide for corrective action. 


"I have given you reasons for collateral boards spelled out by 
pertinent directives. There is another, and to me a far more important 
reason for them. I'm sure, although I cannot substantiate my opinion, 
that collateral boards that follow the rules and really do their job 
actually uncover more goings-on behind the scene than the accident board 
itself. 


"These boards come up with what we lawyers call the contributory 
causes of accidents in greater detail. They highlight for the commander 
the real weak spots in his operation, not just the mechanic who fails 
to follow a checklist and the noncommissioned officer who failed to 
make certain that the mechanic followed the checklist. They go up the 
echelons of responsibility until the spotlight is on the real weak link - 
the guy who let the others lull themselves into a sense of security by 
not being the supervisor he was supposed to be. 


"This business of supervisory responsibility scares me a bit when 
I think of some of the board proceedings I have reviewed. How far 
reaching its effects are is clearly not understood by many of our people. 
Who would think that a shrug of a shoulder by an indifferent noncommissioned 
officer in charge of a tool crib cculd be the thing that triggered the loss 
of a multimillion dollar aircraft. Or that the man who sat idly in an 
office on the line checking a form instead of watching a defueling opera- 
tion would send four crack crewmen to their deaths. Such things as this 
have been pinpointed by collateral investigations. 


"Regardless of our attitude toward these time-consuming secondary 
investigations, they have, as I have attempted to show, definite and 
valuable purposes when they are properly performed. One major purpose 
is aimed at achieving one of the primary goals of Strategic Air Command -- 
the prevention of accidents and the preservation of the force." 
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ARMED FORCES VOTING - 1960 


By 


Captain John M. Wells, Hq USAF 


You JAG officers sitting quietly in your offices around the world 
are going to be deluged with multiple questions during the next few 
months. I know that Air Force regulations and Department of Defense 
pamphlets and charts have provided all the answers, and well-meaning and 
well informed voting officers have been appointed to help, explain, lead 
by the hand, and in every other way aid all citizens of the military 
establishments in exercising their great American heritage -- the, right 
to vote. But you are the legal experts. When in doubt, ask JAG. 


For the past three years I have had the wonderful opportunity to 
serve as the Staff Legal Advisor to the Federal Voting Assistance Program. 
Our office is located at the fountainhead of all wisdom, the Pentagon. 

We have as our primary objective the passage of State laws throughout the 
Union to enable all personnel in the total defense effort to be provided 
with an efficient and effective means of absentee voting. 


Frankly, many millions of Americans seemed bored with the subject of 
voting. In 1956 only 60.5 percent of America's voting age population 
bothered to cast a ballot. In 1958 less than 50 percent could take the 
time, effort, and energy to speak to Government. Now comes another big 
one -- the Presidential election year of 1960. The question of voting 
will be on the mind of America. In spite of apathy, lack of knowledge 
of issues, indifference, and just plain laziness on the part of our 
citizens, serious decisions of Government will be placed in the laps of 
the public to be decided upon in November. 


It is the job of the Federal Voting Assistance Program to leave no 
stone unturned to bring to service personnel the knowledge that they, too, 
are Government. When they assumed the soldier, they did not lay aside 
the citizen. For one to vote or not to vote is an individual decision 
protected by law, but it is our job and indirectly the job of all Armed 
Forces personnel, to insure that none of our people are lacking in the 
"know-how" of the process of casting a ballot. 


In 1955 the Congress of the United States enacted the Federal Voting 
Assistance Act. This legislation urges State governments throughout the 


The author is a graduate of Emory University and a member of 
the Georgia Bar. He is presently serving with the Assistant Secretary 
of Defense (Manpower, Personnel & Reserve). 
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Union to provide certain basic laws for its citizens defending the country 
as a whole. Primarily, these suggestions are that the States accept the 
Federal Post Card Application as a request for State ballot; provide for 
a waiver of registration or effect a simultaneous registration-ballot 
procedure; and allow sufficient ballot round-trip time to insure that the 
ballot may be counted. This sounds simple enough. But consider that the 
right, including the method, of franchise is a jealously guarded symbol 
of States rights. Laws, administrative procedures, and customs pertaining 
to elections are hallowed and hoary with age. 


Our job in the Voting Program has been predominantly concerned with 
working with State governments throughout the Union to help them in meet- 
ing the suggestions of the Congress. We review State statutes and deter- 
mine what is needed. We establish contacts in State capitols. We draft 
amendatory legislation, and appear before committees to explain the Defense 
Department's interest in State voting laws. 


Our office is situated in the Office of the Assistant Secretary of 
Defense for Manpower, Personnel and Reserve. The Federal Statute gives 
to-the President the authority to appoint a Presidential designee, with 
power of redelegation, to carry out the functions of the Act. President 
Eisenhower appointed the Secretary of Defense as his designee, who in 
turn delegated the authority to the Assistant Secretary and appointed him 
as Coordinator of the Voting Program. The Deputy Coordinator, the Special 
Assistant to the Assistant Secretary, then levies on the services for 
personnel to carry out the functions of the office. 


During its five years of operation, the Federal Voting Assistance 
Program has written an amazing success story. It has been instrumental 
in the passage of legislation in over thirty States. Every state in the 
Union now accepts the Post Card Application for ballot by servicemen in 
general elections. All but five States permit absentee voting in primary 
elections. Absentee registration is now permitted in all but three States 
and one of these, Florida, has such a constitutional amendment before its 
electorate to be voted on in November of this year. A great majority 
of the States now permit the same simplified procedure of voting for 
wives and dependents as for servicemen. So you can see, we are proud 
of the accomplishments of the States. 


Now the job is up to the services. Our office, in cooperation with 
the Office of Armed Forces Information and Education, puts out pamphlets, 
charts, posters, movies, and news bulletins keeping you up to date on all 
election laws and election dates. We hold conferences with service voting 
officers and promulgate guide lines for service regulations and instructions. 


But you, the officers in JAG, will be asked the questions. You will 
be asked to affix your signature on the attestation clauses on ballot 
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applications and ballots. For these reasons, I ask you to familiarize 
yourselves with the Voting Pamphlet. It is the most authoritative and 
up-to-date compendium of absentee voting laws in the country. We will 
keep it up-to-date for you. The success of the entire Voting Program 
depends upon those in the field having a working knowledge of voting 
procedures. 


We appear before State legislatures and frequently hear a State 
Senator say, "So we change the law. Will the Soldier vote?" Our 
answer is "Yes." As States have made the process simpler, more service 
personnel vote. Since the beginning of our operation we have seen the 
percentage of vote double. We hope to see it equal or surpass the gen- 
eral public percentages. 


After all, what's the shooting really all about? It is this one 
issue -- the right of free men to freely decide the issues of Government. 
In spite of the fact that you might be bored with voting, busy with mili- 
tary justice, claims, contracts, military affairs, legal assistance -- 
and I know you are -- I ask you to take the time to acquaint yourself 
with the big issue of the year -- letting a four-year contract to the 
occupant of 1600 Pennsylvania Avenue. 


He 8H 


Report of Portrait Committee 


The Portrait Committee is pleased to report to all members of The 
Judge Advocate General's Department that the campaign to raise funds to 
have a portrait of General Harmon painted was a great success. The 
response was enthusiastic and the amount required was oversubscribed. 


As indicated in the letter announcing the project, Knud Hougart, 
of Arlington, Virginia, was commissioned to do the work. The painting 
was publicly unveiled on 25 March 1960 at the OTJAG annual party which, 
this year, was also a farewell party for General Harmon. The painting 
now hangs in the reception room of the Office of The Judge Advocate 
General, where it may be seen by all visitors. 


The Portrait Committee expresses its deep appreciation to all who 


made the project a success. The funds remaining will be kept on hand 
for future projects of this sort. 
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OUT-OF-COURT HEARING TO DETERMINE LEGALITY OF SEARCH 


By Captain Jean E. Morris 
Hq Third Air Force 


At the trial of an accused for wrongful possession of marihuana, 
admission into evidence of a packet containing the drug was objected 
to by the defense on the ground that the evidence was obtained as the 
result of an illegal search and seizure. Before the packet was offered 
into evidence by the prosecution a government witness had testified 
that the accused consented to the search which disclosed the presence 
of the packet in an item of his clothing. Defense counsel contended 
in support of his objection that the accused's conduct under the cir- 
cumstances amounted to no more than mere acquiescence, and he requested 
that the testimony of the accused on this issue be heard by the law 
officer alone out of the hearing of the court. The law officer denied 
the request, expressing the opinion that the court should hear the 
accused's testimony. The accused thereupon testified in open court 
that the officer who supervised the search did not tell him, and he 
did not know, that he could refuse to be searched, but he emptied his 
pockets and removed an item of clothing from his person because the 
individual who told him to do so was his superior officer. The law 
officer admitted the proffered packet and it was subsequently proved 
to contain marihuana. Under these circumstances what was the effect 
of denying the request by the defense for an out-of-court hearing to 
determine the legality of the search? 


Generally, the admissibility of evidence is a matter for determina- 
tion by the law officer alone and his ruling is reversible only for 
abuse of discretion. Even where the evidence bearing on admissibility 
may be considered by the jury in determining the accused's guilt or 
innocence, as for example, where evidence of the voluntary nature of 
a confession is conflicting, the question of admissibility of the con- 
fession is solely a matter for the law officer and his ruling on that 
question is final [United States v. Jones, 7 USCMA 623, 23 CMR 87; 

CM 398074, Oakley, 27 CMR 560; Patterson v. United States, 183 F. 2d 
687 (Sth Cir. 1950)/. Both the military and federal decisions treat 
justification for a search, including the question of whether the 
accused consented to the search as an interlocutory issue within the 
sole province of the law officer or judge [United States v. Sessions, 
10 USCMA 383, 27 CMR 457; United States v. Berry, 6 USCMA 609, 20 CMR 
325; ACM 12089, Howard, 21 CMR 887; ACM 5796, Toreson, 8 CMR 676; 


The author is a graduate of Stanford University Law School and a 
member of the California Bar. 
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United States v. Ornelas, 2 USCMA 96, 6 CMR 96; United States v. Stewart, 
1 USCMA 648, 5 CMR 76; In re Fried, 161 F. 2a 453 (2nd Cir. 1947), cert. 
den. 331 U. 5. 858 (1947) and cert. dism. 332 U.S. 804 (1947), United 

States v. Kraus, 270 Fed. 578, D.C.S.D.-N.Y. 1921/. 





While there is no hard and fast rule that the fact-finders must 
always be withdrawn when the admissibility of evidence is being explored, 
the federal cases recognize that the better practice is for the judge to 
pass on the admissibility of the evidence offered after a full and fair 
hearing in the absence of the jury [Brown v. United States, 228 F. 2d 

286 (5th Cir. 1955); Cooper v. United States, 9 F. 2d 216 (8th Cir. 1925); 
Willmering v. United States, 4 F. 2a 209 (5th Cir. 1925); Perrygo v. 
United States, 2 F. 2d 181 (D.C. Cir. 1924); Eierman v. United States, 

46 F. 2d 46 (10th Cir. 1930)7, In affirming convictions for felonious 
entry and larceny in the Brown case, cited supra, the Court of Appeals, 
Fifth Circuit, commented that the district judge "followed the rule 
prevailing in the federal courts of first passing on the admissibility 

of the confessions after a full and fair hearing in the absence of the 
jury." Although often stated as a general proposition this "better 
practice" of passing on the admissibility of evidence in the absence of 
the jury has reached its fullest development in those areas where the 
questioned evidence consisted of an admission or confession of the 
defendant. 

























It was settled in 1951 by decision of the Supreme Court in United 
States v. Carignan, 342 U.S. 36, 72 Sup. Ct. 97, that the trial judge 
commits reversible error when he refuses to permit the defendant to 
testify in the absence of the jury to facts believed to indicate the 
involuntary character of his confession. The Court of Appeals, Fifth 
Circuit applied this principle in Schaffer v. United States, 221 F. 

26 i7 (1955), to a situation where, after initial refusal, the court 
did offer to hear the testimony in the absence of the jury. In that 
case the Court of Appeals held that the subsequent offer which was 
made after the court had already ruled that the confession was admis- 
sible amounted to a sheer formality and did not remove the error. The 
Court of Military Appeals has specifically adopted the federal rule as 
laid down by the Carignan, Schaffer, and Brown cases. In United States 
v. Cates, 9 USCMA CMR 260, the Court recognized that there was 
some federal authority ereeke: that failure to conduct a preliminary 
hearing outside the hearing of the jury is not prejudicial if the 
evidence is sufficient to support the trial judge's ruling admitting 
the pretrial statement into evidence, but the Court approved for use 
in the military the later and better rule to the effect that the duty 
to hold such a hearing is mandatory and refusal to hold it when. 
requested is reversible error. Thereafter, the Court applied this 
rule in the case of United States v. Young, 10 USCMA 249, 27 CMR 323, 
wherein it stated that the crucial question was whether an issue as 

to admissibility was presented by the record of trial. If there was 
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no such issue, the Court said, the accused was not harmed by failure to 
hold the out-of-court hearing; but having determined that there was an 
issue as to admissibility, the Court held that reversal under the ruling 
of the Cates case followed. The Schaffer, Cates, and Young cases amply 
illustrate that the error resulting from failure to grant the accused 
an out-of-court hearing is not cured by the fact that after denial of 
his request he gives testimony before the triers of fact bearing upon 
the admissibility of the evidence. 


The opinion by the Court of Appeals, Ninth Circuit, in the recent 
case of Smith v. United States, 268 F. 2d 416 (1959), appears not to 
follow the “later and better federal rule" but exemplifies the old rule 
which the Court of Military Appeals declined to follow in the Cates 
case. In the Smith case denial of a preliminary hearing outside of the 
presence of the jury upon the question of voluntariness of a confession 
was held not to be erroneous since the trial judge concluded that the 
testimony of the officer to whom the confession was made established 
prima facie the voluntary nature thereof; however, the conviction in 
the Smith case was reversed for instructional deficiencies, and one 
judge who concurred in the result did not share the view that denial 
of the pretrial hearing was not error. The rule that the prosecution 
need only make a prima facie showing of voluntariness before the 
confession is admitted into evidence is not the view adopted by the 
Court of Appeals, Fifth Circuit, which was cited with approval by the 
Court of Military Appeals in the Cates case. The Fifth Circuit ex- 
pressed its view in the following language in the Schaffer case: 


"The better view, we think, and that prevailing in the 
federal courts, is that the responsibility for admitting 
a confession in evidence rests solely on the court, and 
that the court must determine for itself after a full 
hearing of all the evidence offered on the issue, whether 
or not the confession is voluntary and admissible." 


In another case of Smith v. United States, 348 U.S. 147, 75 Sup. 
Ct. 194 (1954), the Supreme Court recognized a limited exception to 
the rule that it is reversible error to refuse the defendant an out- 
of-court hearing when he requests it. The trial judge in this Smith 
case, in passing on a pretrial motion to suppress evidence in a 
prosecution for federal income tax evasion had held a hearing on the 
admissibility of a net worth statement allegedly given by the taxpayer 
in reliance upon a government agent's promise to close the case. The 
motion to suppress was denied. At trial, the defendant sought a 
hearing out of the presence of the jury to determine the admissibility 
of the taxpayer's net worth statement and this request was refused by 
the court. The Supreme Court held that the petitioner could not 
complain that he was denied his right to a preliminary hearing under 
the Carignan decision since the trial judge had already held a 
hearing on that issue in passing on the pretrial motion to suppress 
and the only evidence offered by the taxpayer at trial in seeking a 


hearing out of the presence of the jury was the testimony of his 





accountant who had been heard at the pretrial hearing and whose testimony 
was again narrated to the judge and jury after the voir dire was denied. 
Thus, the exception recognized by the Supreme Court is limited and cannot 
be construed as applicable in the absence of a pretrial hearing on the 
admissibility of the evidence. 


Neither the Uniform Code of Military Justice nor the Manual for 
Courts-Martial provide for a pretrial hearing to determine the admissi- 
bility of evidence. However, the Court of Military Appeals in United 
States v. Mullican, 7 USCMA 208, 21 CMR 334, held that such a pretrial 
hearing or conference did not deprive the accused in that case of 
military due process. In its opinion the Court stated, "Paragraphs 
57a(2) and 57e(2), Manual for Courts-Martial, .. . authorize the law 
officer during trial to hold out-of-court hearings to determine the 
admissibility of evidence," and it commented further as follows: 


"While it is true that a hearing of this type should be 
held during the course of the trial, and not at a pretrial 
conference, counsel for the accused apparently considered 
the law officer would have acted no differently with respect 
to the admissibility of the documents in either event for he 
consented to the procedure and did not object when the 
exhibits were read to the court. The accused was afforded 
the same opportunities to object, call witnesses, or to take 
any other defensive posture to which he would have been 


entitled had an interlocutory conference been held at the 
trial" (Underscoring added) . 


The military decisions specifically considering the effect of 
denying an accused's request for an out-of-court hearing to determine 
admissibility have all been cases in which the questioned evidence was 
a confession, as was the situation in the Cates and Young cases, cited 
supra, and the earlier cases of United States v. Dicario, 8 USCMA 353, 
24 CMR 163, United States v. Cooper, 2 USCMA 333, 5 CMR 133, and 
CM 397304, Floyd, 25 CMR 503. On the search and seizure aspect of 
this problem research has failed to disclose any military authority 
directly in point and there are but few pertinent federal court 
decisions. In Miucki v. United States, 289 Fed. 47 (7th Cir. 1923), 
the court held that where articles taken from the defendant's premises 
without a search warrant are offered in evidence and the testimony as 
to whether he consented to the taking is in conflict, the issue should 
be determined preliminarily to admission of the evidence, and the 
hearing should be in the absence of the jury. In reversing the con- 
viction the court likened the situation to a contest over the voluntary 
nature of a confession, stating: 


"We think the better practice calls for a procedure 
similar to that followed where the admission of an alleged 
confession is sought, and the accused asserts it was not 





voluntarily made. In such a case the court, in the absence 
of the jury, conducts the inquiry and after hearing both 
sides, preliminarily determines its admissibility, leaving 
its weight and the ultimate determination of its voluntary 
character, to the jury. . . . Such a confession having 

been received, the accused may then offer such relevant 
evidence as he wishes bearing upon its weight or accuracy. 
And likewise, where the property of the accused is taken 
without a search warrant, or upon an invalid search warrant, 
and the government asserts that the accused consented to 

its taking and this consent is denied, or the accused 
asserts that it was not voluntarily given, this issue should 
be determined preliminarily to the admission of the evidence 
and the hearing should be in the absence of the jury." 


In the later case of Eierman v. United States, 46 F. 2a 46 (10th 
Cir. 1930), the Miucki decision was cited as being a case parallel to 
the situation before the court. In the Eierman case hearsay testimony 
was given by the officer who conducted a search of the defendant's 
vehicle without a search warrant and his testimony concerning prob- 
able cause for the search was admitted to the jury over objection. 
The court stated that whether the hearing of such testimony in the 
presence of the jury constituted reversible error depended upon 
whether it appeared that the preliminary evidence did not prejudice 
the rights of the defendant in the particular case. The outcome was 
reversal of the defendant's conviction because the court could not 
affirmatively say that the hearsay preliminary evidence was not prej- 
udicial. The cases cited by the court in the Eierman case in support 
of the general proposition that failure to withdraw the jury is not 
always prejudicial did not involve the admissibility of evidence 
obtained as the result of a search. One of the cases cited was 
Willmering v. United States, 4 F. 2a 209 (5th Cir. 1925), wherein it 
was held that although the court should have investigated the matter 
out of the presence of the jury no harm was done by its failure to do 
so because the answer, as to which the defendant had claimed his priv- 
ilege against self-incrimination, was not in fact incriminatory; his 
answer showed only an intention to commit a crime which was never 
executed. In further support of the general proposition that it is 
not always prejudicial error to fail to exclude the jury, the court 
in the Eierman case cited Holt v. United States, 218 U.S. 245, 31 
Sup. Ct. 2 (1910). In that case refusal to exclude the jurors during 
counsel's argument over admissibility of admissions alleged to have 
been made by the defendant was held not to constitute an abuse of the 
trial court's discretion where the evidence was of facts deemed 
sufficient by the judge to show that the admissions were not freely 
made and no evidence that the defendant had made any confession was 
admitted. While the cases cited by the court in the Eierman case 
illustrate that there may be certain factual situations in which it 
is not prejudicial error to fail to exclude the jury, they do not 
support the proposition that an issue as to the admissibility of 




















evidence may be litigated before the triers of fact over the defendant's 
objection or in the face of his timely request that they be excluded. 

As previously noted federal court decisions subsequent to the decision 
in the Eierman case have recognized the right of an accused to an out-of- 
court hearing where the admissibility of a confession is in issue. 


The analogy drawn by the court in the Miucki case between the 
admission of a confession and the admission of evidence obtained as a 
result of a search appears to be well founded (25 Fed Digest-Crim Law, 
Sec 671; 20 Am Jur - Evid Secs 396, 535; 23 CJS, Crim Law, Sec 1027). 
In each instance the requirement of a preliminary investigation into 
the character of the challenged evidence goes deeper than a mere pro- 
cedural formality (Cohen v. United States, 291 Fed. 368 (7th Cir. 1923)). 
In the leading Supreme Court decision in connection with confessions, 
United States v. Carignan, the government conceded reversible error on 
the ground of the judge's refusal to hear the defendant's offered 
testimony in the absence of the jury. In concurring that the defend- 
ant was clearly entitled to such an opportunity to testify the court 
said, "Such evidence would be pertinent to the inquiry on admissi- 
bility and might be material and determinative." The testimony of an 
accused who claims that he was not aware of his right to object to the 
search and that he did not consent to it but merely acquiesced therein 
upon request by his superior officer is surely sufficient to raise an 
issue as to the admissibility of the results of the search, and in the 
language of the Supreme Court it is "pertinent to the inquiry on 
admissibility and might be material and determinative" (cf. United 


States v. French, 10 USCMA 171, 27 CMR 245; ACM 5796, Toreson, 8 CMR 
676). 


While the right of an accused to an out-of-court hearing may be 
waived by failure to make a timely request that the jury be excluded, 
there must be a factual basis for concluding that the defense has 
waived its right (23 CJS, Crim Law, Sec 1027, p. 403). The decision 
rendered by the Court of Appeals, Fifth Circuit in Crosby v. United 
States (1956), 231 F. 2d 679 impliedly supports the conclusion that 
where the issue concerns the lawfulness of a search, it is error to 
refuse to hold an out-of-court hearing when timely request therefor 

is made. In that case an alcoholic tax unit agent testified regarding 
knowledge concerning the reputation of one of the defendants in connec- 
tion with whether there was probable cause to believe the truck 
searched was carrying contraband. As a result of the search, spirits 
on which the federal tax had not been paid were seized and formed the 
basis for the criminal prosecution. No timely request was made by the 
defense that the jury be excluded while the agent was being questioned 
concerning probable cause for the search. The trial court itself 
finally suggested the jury be retired but the defendant's counsel then 
claimed it was too late. The Court of Appeals held that the trial 
court was not in error in questioning the witness in the presence of 
the jury when no objection was made on that ground and no request was 
made that the jury retire from the courtroom. 
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It is submitted that the rationale of the Cates and Young cases and 
the federal decisions cited with approval therein should be applied where 
the issue of admissibility concerns evidence obtained as a result of a 
search as well as where the questioned evidence is a confession or ad- 
mission of the accused. Under the factual situation presented, the accused 
was entitled to have the question of the legality of the search determined 
by the law officer alone, and it was error materially prejudicial to his 
substantial rights to deny his request that his testimony on such issue be 
held out of the presence of the court members. 


* * * 


Retired Judge Advocates 


Additions and address changes to the list of retired Judge Advocates 


published in the March 1960 issue of The Judge Advocate General's Bulletin 
are as follows: 


Major General Reginald C. Harmon, 2709 N. Norwood St., Arlington, Virginia 
Colonel Hampton R. Kenaston, Mary Esther, Florida 

Colonel Claire D. Wallace, 4903 Inspiration Dr., S. E., Albuquerque, N. M. 
Colonel Clement J. Wall, 301 Highland Road, Fairfax, Virginia 

It. Col., Frank N. Jess, 5914 N. Wood Drive, Baltimore, Maryland 

Major David H. R. Loughrie, 301 Baltimore Avenue, Cumberland, Maryland 


* * ¥ 


Newly Appointed Judge Advocates (Regular Air Force) 


The following officers have been nominated for regular appointments in 
The Judge Advocate General's Department: 


Captain Loyd A. Shookman, llth Air Division, APO 731, Seattle, Washington 
lst Lt. Ronald R. Austin, 3560th Pilot Training Wing, Webb AFB, Texas 

lst Lt. Robert L. Bates, 3575th Pilot Training Wing, Vance AFB, Oklahoma 

lst Lt. Thomas P. Keenan, Jr., 10th Air Division, APO 942, Seattle, Wash. 
lst Lt. James S. Okazaki, Fifth Air Force, APO 925, San Francisco, Calif. 
lst Lt. Robert C. Ripple, 36th Air Base Group, APO 132, New York, N. Y. 


* * * 


In Memoriam 


Judge Advocates profoundly regret the passing of the following Judge 
Advocates and extend to the members of their families their deepest sym- 
pathy: Colonel Leroy G. Cooper, USAF (Retired) and Lieutenant Colonel 
John H. Sweberg, USAFR (Retired). 
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CHENEY, James S 


FOWLES, J. Francis Jr 
KRESSLOV, Russell 
SULLIVAN, Harold J 
TOLEN, Adrian W 


WALCK, Richard E 


YOUNG, Truman R 


BYERS, William N 
CLARK, Wallace N 
DICKSON, Donald C 
DRIVER, James E 

GANT, Eugene M Jr 
McMAHON, Thomas J 
NICE, Albert T 

SEIFERT, Henry L 


STUBBS, James M 


TARBUTTON, Paul R 
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ASSIGNMENTS 


COLONELS 


Hq USAF, OTJAG 
Washington, DC 


AMC, SMAMA 
McClellan AFB, Calif 
ATC, Hq ATC 
Randolph AFB, Tex 
ADC, 26th Air Div 
Stewart AFB, NY 

SAC, 15th AF 

March AFB, Calif 

HQ USAF, OTJAG 
Washington, DC 


HQ USAF, OTJAG 
Washington, DC 


LIEUTENANT COLONELS 


USAF Hospital 

Andrews AFB, DC 

USAFE, Hq TUSLOG 

APO 254, NY, NY 

PACAF, 13th AF 

APO 74, SF, Calif 
PACAF, Hq PACAF 

APO 953, SF, Calif 
AMC, NAMAP 

APO 323, SF, Calif 
PACOM, FPO 

SF, Calif 

SAC, 6th Cmbt Spt Gp 
Walker AFB, NMex 

SAC, 306th Cmbt Spt Gp 
MacDill AFB, Fla 

HQ COMD, AFSWP, 1090th 
USAF Sp Rptg Wg, Sandia 
Base, NMex 

SAC, 3909th Cmbt Spt Gp 
APO 167, NY, NY 


USAFE, 3rd AF 
South Ruislip, 
England 

HQ USAF, OTJAG 
Washington, DC 
Hq USAF, OTJAG 
Washington, DC 
AMC, OCAMA 

Tinker AFB, Okla 
ADC, Hq ADC 

Ent AFB, Colo 
1090th USAF Sp 
Reporting Wg, Sandia 
Base, NMex 

ATC, Hq ATC 
Randolph AFB, Tex 


SAC, 6th Cmbt Spt Gp 
Walker AFB, NMex 

HQ USAF, OTJAG 
Washington, DC 

ATC, Aerospace Med Cen 
Brooks AFB, Tex 

SAC, Hq 15th AF 
March AFB, Calif 
ARDC, BMD 

Los Angeles, Calif 
PACAF, Hq PACAF 

APO 953, SF, Calif 
USAFE, 7206th Spt Gp 
APO 223, NY, NY 

HQ USAF, OTJAG 
Washington, DC 
USAFE, Hq TUSLOG 
APO 254, NY, NY 


TAC, 836th Air Div 
Langley AFB, Va 





FRED, Arthur W 


HAMMOND, Fred B Jr 


ANTHONY, William H 
BROWN, Richard A 
CARSON, Ralph W 


CARVER, Clifford R 


CAVETT, Eldred C 


DERRICK, Daniel F 
EHRLICH, Harry 
FARRELL, Thomas D 
GREENSPUN, Morris J 
GROSS, Lawrence J 
HIGGINS, Joseph C 
HAMLIN, Wilbur G 


PEARSON, Carl R 


TROLL, Raymond C 


WEAVER, James M 


ASSIGNMENTS 


FROM 


TO 


LIEUTENANT COLONELS (Cont ' a) 


Amended Assignments 


ATC, Amarillo Tech Tng 
Cen, Amarillo AFB, Tex 
AAC, Hq AAC 

APO 942, Seattle, Wash 


AJORS 


USAFE, 7500th AB Gp 

APO 218, NY, NY 

SAC, 4238th Cmbt Spt Gp 
Barksdale AFB, La 

USAF Hospital 

Eglin AFB, Fla 

MATS, WESTAF 

Travis AFB, Calif 


SAC, 825th Cmbt Spt Gp 
Little Rock AFB, Ark 


ARDC, AFFTC 
Edwards AFB, Calif 
HQ COMD, 1100th AB Weg 
Bolling AFB, DC 
PACAF, Hq PACAF 
APO 953, SF, Calif 
HQ USAF, OTJAG 
Washington, DC 

HQ USAF, OTJAG 
Washington, DC 
ADC, 26th AD 
Stewart AFB, NY 
TAC, 9th AF 

Shaw AFB, SC 

ADC, 325th Ftr Wg 
McChord AFB, Wash 


AMC, MOAMA 

Brookley AFB, Ala 

SAC, 4082d Cmbt Spt Gp 
APO 677, NY, NY 


AMC, SBAMA 

Norton AFB, Calif 
ADC, 25th Air Div 
McChord AFB, Wash 


HQ USAF, OTJAG 
Washington, DC 

SAC, 4082d Cmbt Spt Gp 
APO 677, NY, NY 

ADC, 476th Ftr Gp 
Glasgow AFB, Mont 
USAFE, 48th Tac Ftr Wg 
(Det 1), APO 179, 

NY, NY 

ADC, 26th Air Div 
Hancock Fld, Syracuse 
25, NY 

AAC, Hq AAC 

APO 942, Seattle, Wash 
USAFE, Hq 17th AF 

APO 12, NY, NY 

PACOM, FPO 

SF, Calif 

AMC, SMAMA 

McClellan AFB, Calif 
ATC, 3635th Fly Tng Weg 
Stead AFB, Nev 

MATS, 1605th AB Wg 
APO 406, NY, NY 

ATC, Keesler Tech Tng 
Cen, Keesler AFB, Miss 
ADC, 4602d Supp Wg 

119 Ross Ave, Ottawa 
Canada 

HQ USAF, OTJAG 
Washington, DC 

SAC, 306th Cmbt Spt Gp 
MacDill AFB, Fla 





WHITTINGTON, Curtis A Jr 


YOUNG, Rush L 


BRYAN, Jesse O IV 
CASALE, Richard S 


HALL, George F 


CHARLES, Pat 

HAUGHT, James S 
JOHNSON, Allen B. Jr 
JOHNSON, Robert E II 
JONES, Cecil R 
JORDAN, Vincent A 
MAZZA, James D 


NELSON, Deane D 


OTTEN, William L.Jr 
ROONEY, William A 


SAMUEL, Stanley M 
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ASSIGNMENTS 


FROM 


MAJORS (Cont'd) 


TAC, 836th Air Div MATS, Air Forces 
Langley AFB, Va Iceland, APO 81, NY, NY 
ATC, Lowry Tech Tng Cen SAC, 825th Cmbt Spt Gp 
Lowry AFB, Colo Little Rock AFB, Ark 


Amended Assignments 


ADC, 28th Air Div SAC, 3922d Cmbt Spt Gp 
Hamilton AFB, Calif APO 30, NY, NY 

SAC, 3960th Cmbt Spt Gp HQ USAF, OTJAG 

APO 334, SF, Calif Washington, DC 

SAC, 817th Cmbt Spt Gp USAFE, 7500th AB Gp 
Pease AFB, N.H. APO 218, NY, NY 


CAPTAINS 


AMC, SMAMA AMC, AMFPA 

McClellan AFB, Calif APO 323, SF, Calif 

SAC, 8th AF AAC, 10th Air Div 

Westover AFB, Mass APO 942, Seattle, Wash 

SAC, 3977th Spt Gp ADC, 478th Ftr Gp 

APO 285, NY, NY Grand Forks AFB, NDak 

SAC, 392d Cmbt Spt Gp USAFE, 501st Tac Con Wg 

Vandenberg AFB, Calif APO 12, NY, NY 

ATC, Sheppard Tech Tng PACAF, 6314th AB Wg 

Cen, Sheppard AFB, Tex APO 970, SF, Calif 

USAFSS, 6937th Comm F1t USAFE, Hq USAFE 

APO 271, NY, NY APO 633, NY, NY 

USAFE, 030th AB Wg TAC, Hq 9th AF 

APO 12, NY, NY Shaw AFB, SC 

HQ COMD, USAFA Construc- PACAF, 13th AF 

tion Agency, 1132 USAF APO 74, SF, Calif 

S/A Sq, Ft Meyer, South 

Area, Arlington Va (Duty 

Sta Colorado Springs, Colo) 

HQ COMD, 1100th AB Wg USAFSS, 6937th Comm Flt 

Bolling AFB, DC APO 271, NY, NY 

SAC, 95th Cmbt Spt Gp AMC, AMFPA 

Biggs AFB, Tex APO 323, SF, Calif 

Direct Appointee HQ COMD, 1100th AB Wg 
Bolling AFB, DC 





SCHEINBERG, Herbert J 
STEPHENS, Karl W 


VENTURA, Mario L 


FERRITER, John J 
FORREST, Stephen M 


XIMINES, Waldo E 


BORIE, Charles E 
BOVINGDON, George G 
CROUTHER, LeRoy Jr 
CRUMP, Gerald F 
DEARBORN, Oris D Jr 
DUBOIS, Benjamin F III 
DUIGNAN, Edward J 
DYESS, Bobby D 
FLOCKHART, Robert W 
FORAY, John 
GALLAGHER, Robert J 


HALEY, Martin J 


ASSIGN MENTS 


FROM 


CAPTAINS (Cont'd) 


USAFE, 20th Tac Ftr Wg 
APO 120, NY, NY 

TAC, 9th AF 

Shaw AFB, SC 

ATC, 3635th Fly Tng Weg 
Stead AFB, Nev 


Amended Assignments 


PACAF, DO#47, OSI (IG) 
APO 929, SF, Calif 

HQ COMD, Det 2, 1141st 
S/A Sq, APO 11, NY, NY 
USAFE, 7102d Spt Sq 
APO 207, NY, NY 


FIRST LIEUTENANTS 


Direct Appointee 


SAC, 4123d Cmbt Spt Gp 
Clinton Sherman AFB, Okla 
Direct Appointee 


Direct Appointee 
Direct Appointee 

SAC, 32lst Cmbt Spt Gp 
McCoy AFB, Fla 

Direct Appointee 
Direct Appointee 
Direct Appointee 
Direct Appointee 


Direct Appointee 


Direct Appointee 


ATC, Sheppard Tech Tng 
Cen, Sheppard AFB, Tex 
USAFE, 7030th AB Wg 
APO 12, NY, NY 

USAFA, AF Academy 

Colo 


SAC, 380th Cmbt Spt Gp 
Plattsburgh AFB, NY 
ADC, lst Ftr Wg 
Selfridge AFB, Mich 
SAC, 3977th Spt Gp 
APO 285, NY, NY 


AAC, 5010th AB Wg 

APO 937, Seattle, Wash 
SAC, 4084th AB Gp 

APO 121, NY, NY 

SAC, 340th Cmbt Spt Gp 
Whiteman AFB, Mo 

ATC, 3565th Nav Tng We 
James Connally AFB, Tex 
ADC, Detroit ADS, Custer 
AFS, Battle Creek, Mich 
USAFE, 38th AB Gp 

APO 130, NY, NY 

ADC, 78th Ftr Wg 
Hamilton AFB, Calif 
SAC, llth Cmbt Spt Gp 
Altus AFB, Okla 

HQ COMD, 100lst AB Weg 
Andrews AFB, DC 

ATC, Amarillo Tech Tng 
Cen, Amarillo AFB, Tex 
ADC, 328th Ftr Gp 
Richards-Gebaur AFB, Mo 
ADC, 551st AEW&C We 
Otis AFB, Mass 





HAYES, John F 
HERMAN, John R 
ISENBERG, Jerome R 
JOHNSON, Raymond E 
KAUFFMAN, Robert J 
LEE, Richard R 
LEWIS, Charles B 
MARKS, Benjamin S 
McGEHEE, Eddie G. Jr. 
MILLER, Michael E 
MONIZ, Frank T 
MORAN, Paul R 
MORRISON, Billie E 
NEWMAN, David C 
OLSON, Roy A 

SEE, Marion J Jr 
SMITH, Howard K 
SUMPTER, William A 
TUNNEY, John V 
WALKER, James 


WALLENSTEIN, Stanley H 
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ASSIGNMENTS 


FROM 


TO 


FIRST LISUTENANTS (Cont'd) 


Direct Appointee 
Direct Appointee 


ADC, 14th Ftr Gp 
Ethan Allen AFB, Vt 
USAFSS, 6940th AB Gp 
Goodfellow AFB, Tex 
Direct Appointee 


SAC, 803d Cmbt Spt Gp 
Davis-Monthan AFB, Ariz 
ADC, 4737th AB Gp 

APO 862, NY, NY 

SAC, 823d Cmbt Spt Gp 
Homestead AFB, Fla 
PACAF, 405th Ftr Wg 
APO 74, SF, Calif 
Direct Appointee 


HQ COMD, 100l1st AB Wg 
Andrews AFB, DC 
Direct Appointee 
Direct Appointee 
Direct Appointee 

ADC, 478th Ftr Gp 
Grand Forks AFB, NDak 
Direct Appointee 

AAC, 10th Air Div 

APO 942, Seattle, Wash 
Direct Appointee 
Direct Appointee 
Direct Appointee 


Direct Appointee 


TAC, 837th AB Gp 
Shaw AFB, SC 
AMC, 2750th AB Weg 


APPROX 
MONTH 


May 60 


May 6 


Wright-Patterson AFB, Ohio 


USAFSS, 6987th Radio Sq 


Jul 


Mobile, APO 160, SF, Calif 


USAFSS, 6986th Radio Sq 


Sep 60 


Mobile, APO 70, SF, Calif 


ADC, 52d Ftr Gp 
Suffolk Co AFB, NY 
USAFE, 48th Tac Ftr Wg 
(Det 1) APO 179, NY, NY 
USAFSS, 6970th Supp Gp 
Fort Meade, Md 

PACAF, 6175th AB Gp 
APO 64, SF, Calif 

ATC, Keesler Tech Tng 
Cen, Keesler AFB, Miss 
ADC, 343d Ftr Gp 

Muni Aprt, Duluth, Minn 
PACAF, 405th Ftr Weg 
APO 74, SF, Calif 

ATC, Lackland Mil Tng 
Cen, Lackland AFB, Tex 
PACAF, 405th Ftr Weg 
APO 74, SF, Calif: 
MATS, 1405th AB Weg 
Scott AFB, I11 

USAFE, 20th Tac Ftr Wg 
APO 120, NY, NY 

SAC, 4138th Cmbt Spt Gp 
Turner AFB, Ga 

SAC, 823d Cmbt Spt Gp 
Homestead AFB, Fla 
ATC, 3555th Fly Tng Weg 
Perrin AFB, Tex 

SAC, 807th Cmbt Spt Gp 
March AFB, Calif 

ATC, Lackland Mil Tng 
Cen, Lackland AFB, Tex 
SAC, 4026th Strat Wg 
Wurtsmith AFB, Mich 


May 60 
Jul 60 
May 60 
Jul 60 
ASAP 

May 60 
Aug 60 
May 60 
May 60 
May 60 
Jul 60 
May 60 
ASAP 

May 60 
May 60 
May 60 


May 60 





_ 


WAXSTEIN, Bernard A Jr 


WEIGHT, Donald E 


ASSIGNMENTS 


FROM 


TO 


FIRST LIEUTENANTS (Cont 'd) 


SAC, 392d Cmbt Spt Gp 
Vandenberg AFB, Calif 
USAFE, 316th Air Div 


USAFE, 710lst AB Wg 
APO 332, NY, NY 
MATS, 1501st AB Gp 


APO 118, NY, NY 
Direct Appointee 


Travis AFB, Calif 
ADC, Washington ADS 
Fort Lee, Va 


WEISS, Ernest J Jr 


Amended Assignments 


EUBANKS, Raymond C Jr Direct Appointee ATC, 3550th Fly Tng Wg 
Moody AFB, Ga 
ATC, Amarillo Tech Tng 


Cen, Amarillo AFB, Tex 


May 60 


POLLOCK, Arnold H PACAF, 6431st AB Gp 


APO 235, SF, Calif 


Cancelled 


SECOND LIEUTENANTS 


FINDER, Jack L ROTC ARDC, San Antonio R&D 
Procurement Office 
Lackland AFB, Tex 

TAC, 839th Air Div 
Sewart AFB, Tenn 

SAC, 3922d Cmbt Spt Gp 
APO 30, NY, NY 

SAC, 4238th Cmbt Spt Gp 
Barksdale AFB, La 

AAC, 10th Air Div 

APO 942, Seattle, Wash 
MATS, Air Forces Iceland 
APO 81, NY, NY 


FOLEY, Albert W ROTC 


MELTON, Robert D TAC, 832d Supp Sq 
Cannon AFB, NMex 
MILLER, Donald R ROTC 


MOG, Willis L ROTC 


WEINGLASS, Leonard L SAC, 819th Cmbt Spt Gp 
Dyess AFB, Tex 


Amended Assignments 


ATC, Lackland Mil Tng 
Cen, Lackland AFB, Tex 
MATS, 1501st AB Gp 
Travis AFB, Calif 


FOLEY, Albert W Cancelled 


HANAN, Timothy A ROTC Cancelled 


Additional Bulletin Reporters 
The following names have been added to the list of JAG Bulletin Reporters which 


appeared in the March 1960 issue: Major Giles J. McCarthy, Asst SJA, Hq Air Academy, 
Colo. and Major Robert F. Williams, Asst SJA, Hq WADC, Hamilton AFB, Calif. 
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